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advocating contraction of the employer's right to speak out against unionization 


* While the Congress is considering whether to withdraw legal pro- 
tection from strikes unless they are approved by a vote of employees, the courts 
and the NILRB are nibbling at the right of unions to strike or picket at all 


his point is explored in the article by Sidney Sherman, at page 241 
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.) If we are to get a sound tederal labor law, says Sanford Cohen ol 
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the Economy 





Cost of Living Down slightly in February. After starting 1954 with a 


slight rise—115.2 for January compared with 114.9 at 
the end of last year—the BLS Consumer Price Index 
dipped downward a little in February to 115 per cent 
of the 1947-1949 average for all items. Only housing, 
medical care and personal care showed any increase 


Labor Force Unemployment went up again in February, by 584,000 


over January to 3.671 million, according to the Depart 
ment of Commerce. Sixty million Americans had jobs, 
however, a few more than in January. The percent 
age of civilians out of work—5.8—was higher than 
any annual average since 1941, but there were more 
jobless workers in January, February and March of 
1950—4.5 million, 4.7 million and 4.1 million respectively 


Wages in Average weekly earnings were $70.71 in February- 
down 21 cents from January because hourly pay 

Manufacturing dropped a penny on the average. The average work- 
week went up six minutes to 39.5 hours. None of the 
changes was appreciable. Pay rates hovered near 
record highs on both an hourly and a weekly basis 


Strikes Work stoppages beginning in January added 250 to 
the 150 strikes already in progress for a total of 400, 
and also added 80,000 strikers for a total of 150,000. 
Total man-days of strike-caused idleness in January: 
one million. For January, the record was good- 
fewer strikes and strikers for that month than in 
any previous year since 1950 


industrial \ two-point drop in the index in February left in 


dustrial production at 123 per cent of the 1947-1949 

Production average, about 10 per cent below the 1953 peak. The 
decline has been moderate but steady since last July 
Some annual averages for comparison: 124 in 1952, 
120 in 1951, 112 in 1950, 97 in 1949, 104 in 1948. 


Personal Total personal income in January was at an annual 


rate of $282.5 billion, seasonally adjusted, or $2.1 
Income billion below the previous month, and $5 billion under 
last July’s peak. Falling labor income was the big 
factor in the drop. At an annual rate of $195.6 billion 
in January, it was down $6.8 billion from July, 1953 


Seasonal drops in both instalment and noninstalment 
onsumer I 


credit occurred in January, bringing the total out 
Credit standing down $771 million to $28.125 billion, Auto 
mobile paper dropped to $10,084 billion, its lowest 
point since last July. Total consumer credit was still 
higher than at any time except the last three months 


of 1953 
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Comment on 
Current Labor 
Problems 





Judicial Review of NLRB 


Representation Proceedings 


By MORRIS D. FORKOSCH, Professor of Law, Brooklyn Law School 


TNDER the original Wagner Act of 1935 

/ two types of proceedings, generally, 
were under the Labor Board’s jurisdiction, 
namely, representation proceedings and un 
fair labor practice proceedings In the 
latter type of proceeding the Wagner Act, 
in Section 10(f) (as now in the amended 
the entire Wagner Act, found 
in Section 101 of the Taft-Hartley Act of 
1947), permitted any person aggrieved by 
a final order of the Board to obtain judicial 
review by petitioning the appropriate court 
of appeals. 


version oft 


In the former proceeding, how 
silent. Could 
an aggrieved person therefore appeal from 
a Labor Board direction of a1 


ever, the act was, and still is, 


election in a 
representation under Section 
9(c) (now including, for example, a decet 
tification proceeding), or 
the “exhaustion doctrine” Beth 
lehem Shipbuilding Corporation, 1 L 
Cases J 17,024, 303 U. S. 41 (1938), 
appeal from a Board certification 

upon the election? 


In NLRB International Brotherho 
Electrical Workers, 2 LABor Cases § 
308 U. S. 413 (1940), the Supreme 
answered no to the first question, and, in 
AFL v. NLRB, 2 Lapor Cases § 17,051, 308 
U. S. 401 (1940), answered no to the | 


proceeding 
, if too early under 
of Myers 7 
ABOR 
then 


base d 


d 
17,052, 


( ourt 


second 
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question, saying, in the 7BEW case, at 
$14 and that “the direction for an 
election 1s part ot the 
authorized by 


pages 
following, 
but a representation 
§ 9(c) 


under 


proceeding and is 


§ 10(1f) 
which 1s. the 


no more subject to 


review 


than is a certification final 


which we 
NLRB| 
from the 
subdivision.” 


step in such a proceeding and 
held [in AF] 
excluded 

that 


Congressional exclusion, 


ave just Con 


has 


gress review al 
This 
however, was not 
AFL case Mr. 
vurt, had 
discover the 
then 
addressed to 

Have the 


changed 


forded by 
an express one, and in the 
Justice Stone, for 


first to 


unanimous <« 
analyz | statute, 
Congressional 
that “ar 


( ongress 


and conclude 


[are | ( be 


not the 


intent, 
guments 
and court 

1947 amendments to the early act 
this approach Ihe answer! is no, 
Fitzgerald v. Douds, 14 LApor ¢ 
167 F. (2d) 714 (CA-2, 
note 3 the leg 


Hartley 


swer 


and 
ases 7 64,490, 
1948), 
e history of the 


Act, 1s most 


citing at 
‘Tatt 
emplhati its an 


slati 


that, today, there is ne 


erson’s 


claims to the 


attention vhen a representa 


place 


tion pr mg on has taken 
a prelimimary divi 
and a subdivision 
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| will work unceasingly to build an 
economy that will maintain for him 
[the American worker] a high level 
of wages with steady purchasing 
power so he and his family can share 
fully in the comfort of American 
—Dwight D. Eisenhower 


living. 





of one aspect into two parts, with each 


being discussed separately. The two aspects 
involve: I, additional 
tification, which 


after the cer- 
Board 
final order in an unfair labor practice pro 


action 
results in a Labor 
ceeding; and I], no additional action along 
the lines of The 
second division, however, is subdivided into 
I1(a), the person’s contentions involve pro- 


the preceding division. 


substantive rights, and 


States 


cedural or even 
li(b), the United 
claimed to be the source of the person's rights 


Constitution is 


In this aspect of the question no problem 
has been judicially deter- 
method Con- 
review Of a 


is raised, for it 
that this is the 
prescribed lor 


mined exact 


gress judicial 


Labor Board’s certification. Elsewhere 
this writer has shown that, by this statutory 
ultimately judicial 


method of permitting 


review of a certification, Congress, in effect, 
scratch his left ear 
hand In practical 
illustrated as follows 


claim to be the 


requires a 
with his 


person to 
right terms 
the procedure 1s 
Unions X and Y 
bargaining representative of the employees 
of ER and both make a demand upon the 
latter for recognition; ER, Section 
9 (c) (1) (B) of the act, 
election; the Labor 


collective 


under 
petitions for an 
Board investigates, and 
later certifies X; Y disagrees, claiming that 


'See the writer's A Treatise on Labor Law 
(1953), Sec, 223, pp. 595-615, diagramming and 
detailing the procedures and law here dis- 
cussed 

On the type of ballot used, the voiding and 
counting and the like, see A Treatise on Labor 
Law (1953), Sec. 223, pp. 606 and following, note 
20, citing NLRB wv. Whitinsville Spinning Ring 
Company, 22 LABOR CASES { 67,233, 199 F. (2d) 
585 (CA-1, 1952). There 78 votes were cast, 39 
for and 38 against the union, with one ballot 
being voided by the Board. If counted it would 
have been cast against the union, so that its 
volding was decisive of the certification. The 
First Circuit disagreed with the Labor Board's 
interpretation 

*Under the original Wagner Act, however, 
the ‘‘minority’’ union could not be proceeded 
against, nor could the employer under a refusal 
to bargain under Sec. 8 (5), as he had bargained 
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the vote of 49 to 48 is erroneous, as three 
ballots were voided by the Board which, if 
counted, would give Y 51, a majority, and 
make it the representative? Under the 
holding in AFL v. NLRB, Y can do nothing 
But 


directly what are the consequences’? 


The union X 
mands bargaining which, if refused by 
is an unfair under Section 
8 (a) (5) of the act, and, not requiring an 


certified rushes in, 


labor practice 
authorization election (the 1951 amendments 
eliminated it), requests a union shop (being 
willing to grant any concession in order to 
obtain it). Both ER and X 
tract is signed and all employees, 
Y’s 48 plus three, now must join or else 
In effect, this program could well 
develop into a union-busting-union proced 


agree, a con- 
including 
' 


very 


ure. Under these circumstances Y, the 
moment the Board’s certification is handed 
down, begins to picket ER, not alone leav 
but inviting, an unfair 


Section 8 (b) 


ing itself open to, 
labor practice charge under 
(4) (C) by “forcing or 


ployer to recognize or bargain with a partic 


requiring any em- 


ular labor organization as the representative 
of his employees if another labor organiza 
tion has been certified as the representative 
of such employees... .” Phe 


Board 


charge hav- 
“final 
appeals therefrom, its 


ing been processed, a order” 
having been made, Y 
being predicated and 
Board's 


the earlier representation proceeding 


justification 
linked with the 


upon 
errors in 
The 


proceed 


allege d 


court may now review the tormer 


certification which, if erroneous, 
dissolves the holding \ 


violated the act.' Note, however 


ing and 
Board’s basis for 
to have 
that not every unfair labor practice proceed 
ing automatically brings up the representa 
tion certificate for example, 
Section 8&8 (b) (6), the 


provision, for union 


revicw, ro! 
antifeatherbe dding 


certain practices may 


apply regardless of majority or representa 


and contracted with the certified union! There- 
fore, apparently, our mythical union, under the 
old act, would be stymied 

‘Of course it may be argued 
8 (b) (4) (C) violation, once a 
been issued by the General Counsel, requires 
him to request, simultaneously, an injunction 
under Sec. 10 (1) by petitioning a federal court 
therefor, the union-busting-union device is not 
overcome, fer the judicial injunction is ordi 
narily valid for the duration of the unfair labor 
practice proceedings While the argument is 
weighty, it cannot, under the decisions cited 
in this article, prevail over the express mandate 
of Congress. Of course all injunctions involve 
equitable principles and the district court could 
undoubted! take these facts into consideration 
but, in view of the AFL v. NLRB decision, the 
union would be referred to Congress 


that, since an 
complaint has 
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tive status. The left ear-right hand scratch 
ing procedure must find the unfair labor 
practice based upon the results in the repre- 
sentation proceeding and growing out of it 
as a consequence, before the union’s review 
claims thereof will be upheld. 


Il (a) 


In this aspect of our discussion we stop 
with the and now 
to the judicial 
person claiming to be aggrieved going no 
further 


certification inquire as 


possibility of review, the 
with actions which might be con- 
practices. Phe 
that 
springing from the federal Constitution are 


demned as unfair labor 


claim is now advanced rights not 


infringed. In this connection the language 
of M1 Stone in the AFL v. NLRB 


is Signihicant 


Justice 
Case 

“In analyzing the provisions of the statute 
{Wagner Act] in order to ascertain its true 
meaning, we attribute little importance to 
the fact that the 
self command action 


certification does not it 


A d/ministrative deter- 


minations which are not commands may 


for all practical purposes determine rights 


as effectively as the judgment ot a court, 


and may be reexamined by courts under 
particular statutes providing for the 
of ‘orders’.... We look 
of the 

and its 


whether the 


review 
must rather to 
the language read in the light 


of its 


Statute, 


purpose legislative history, 


to ascertain ‘order’ for which 
the review in court is provided, is contrasted 
diffe r 


purposeful means of 


with forms of administrative action 


ently described as a 


excluding them from the review provisions.’ 
justice, the his 

Wagner Act 
conclusion against a judicial 
“the ordered the 


Howe ver, concluded the 


tory” and purposes of the 


compelled the 


review until Joard has 

‘In the AF’ L v. NLRB case Mr. Justice Stone 
wrote, at p. 406 It is to be noted that § 9, 
which is complete in itself, makes no provision 
in terms, for review of a certification by the 
Board and authorizes no use of the certification 
or of the record in a certification proceeding 
except in the single case where there is a 
petition for enforcement or review of an order 
restraining an unfair labor practice as author 
ized by §10 (e) In that event the record in 
the certification proceeding is included in the 
record brought up on review of the Board's 
order restraining an unfair labor practice. It 
then becomes a part of the recerd upon which 
the decree of the reviewing court is to be 
based.’ 

This statement is much broader than that set 
forth in the body of this article. However the 
justice wrote in 1940, when only employer unfair 
labor practices were condemned, and. since 
(generally) the usual employer unfair labor 
practice involved in a certification disagreement 
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employer to do something predicated upon 
the results of an election” (79 Congresstonal 
Record 7658). But, ended Stone’s opinion, it 
is not now arguable by the Board that the 
Wagner Act therefore review 
“by independent suit in the district court,” 
this 


tor ecloses 


as the record does not 


tion. 


present ques 


involves a determination 


Act, in so far as it has 


Its answer! 
whether the Wagner 
enforceable 


legally rights, has de 


portion 


given 
prived the district courts of some 
of their original jurisdiction conferred Dy 
§ 24 of the Judicial Code It 
appropriately answered only upon a show 
suit that 
inflicted an 


can be 


ing in such a unlawful action of 
injury on the 
apart Irom 


Wagener Act, 


the Board has 


petitioners for which the law, 


the review provisions of the 


affords a remedy 

What 
the district courts of a portion ot 
jurisdiction? What 
permits a district 
And what 


before a 


“rights” are involved which de 
prive 
“unlaw 


their original 


ful action” court action 


that 1s, review “injury” must 


first occut person has standing 


to suc 


\ person may claim, as the highest source 
federal 
(assuming it applies), or, in its 
statute, both of which, 
Article VI, 
Ob- 
viously the constitutional provision or right 
statute, the 
with the 
obviously 


of his rights, a constitutional re 
quirement 
absence, a federal 


under the Supremacy Clause of 


are the “supreme law of the land.” 


is superior to a Congressional 
latter 


formes or else be 


being required to square 


denounced; 


too, the absence of a constitutional right 


does not mean that a person is bereft of 


Congress, acting within its 


any right, as 


competence, may grant one independently 


of, or in addition to, the higher law. Thus 
was under Sec. 8 (5) (now Sec. 8 (a) (5)), spe 
cifically referring to the ‘‘representatives’’ of 
the employees. the linking with the representa 
tion proceedifg and the unfair labor practice 
was not forth in unambig 
uous language 

Stone referred to Pub. Res. No. 44 of June 
19, 1934, 48 Stat. 1183, authorizing the predeces 
sor to the Wagner Labor Board to ‘‘order and 
conduct elections,’’ but permitting review of 
these “‘orders’’ as was done under the Federal 
Trade Commission Act, the result being inter 
minable delays of months and months before 
an election could actually be held See AFL 
v. NLRB at p. 410, note 2 

Treaties are omitted 
On treaties, and their 
sional legislation oi 
writer's "The Great 
Folly,”’ in the Neu 
ruary 1, 1954 


required to be set 


from 
conflict 
state's 
Debate of 
Leader 


this discussion 

with Congres 
rights, see this 
19%4—-Bricker's 
magazine for Feb 





Taft 
speech” 


as an illustration, Section &8(c) of the 
Hartley Act, the so-called 
section, is not, really, a constitutional right 
which is now, in a declaratory section, a re- 
flected image of the First Amendment; 
rather, the all-inclusive latter 
the limited former, although this statutory 
grant does not limit the constitutional right 
itself. Or, to take another illustration: The 
Fifth and Fourteenth Amendments to the 
federal Constitution require that no person 
be deprived of his property without due 
process of law. What does this mean? In 
general, notice and hearing are the proced- 
ural requirements of the Due 
Clauses, with notice being required to be 
and required to be 
“fair” (or adjectives of similar meaning may 
be utilized). Since these are constitutional 
requirements, Congress may add to them, 
but not take from or restrict them. 


“free 


transcends 


Pri cess 


“adequate,” a hearing 


Let us apply these principles to a fact 
situation, specifically, that presented in /n- 
land Empire District Council v. Millis, 9 
Lapor Cases § 51,211, 325 U. S. 697 (1945). 
There rival unions claimed 
status, a CIO affiliate being certified. 
AFL affiliate sought district court relief, 
contending that an “appropriate hearing” 
granted by Section 9 (c) (1) of the act was 
not held. Thus, said the AFL, not alone 
was a statutorily mandated hearing denied, 
but, in addition, the Fifth Amendment’s 
Due Clause was The 
actual violation involved the character of 
the appropriate unit. The AFL had a 
“master contract” with the employer, sup- 
plemented by local contracts relating to 
local matters in each of five plants. The 
first rejected a CIO request for 

plant units, adopting 
sisting of all employees of a certain kind, 


representative 


The 


Process violated. 


Board 

separate one con- 
regardless of the plant in which they were 
three later the CIO re- 
company-wide 


working; days 


quested certification on a 


basis, excluding certain types of employees; 

* He continued: “‘The requirements imposed 
by that guaranty are not technical, nor is any 
particular form of procedure necessary. : 
‘The demands of due process do not require a 
hearing, at the initial stage or at any particular 
point or at more than one point in an admin- 
istrative proceeding so long as the requisite 
hearing is held before the final order becomes 
effective.’ That requirement was fully 
met in this case.’ 

***'We need not determine whether in a situa- 
tion where no hearing whatever is afforded prior 
to an election, the failure would be cured by 
allowing one afterward, whether as a matter 
of compliance with the statute or with the 
regulations, That situation is not presented. 
The proceedings in this case prior to the elec- 
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on the return of the Board’s show-cause 
order on this petition, the AFL objected, 
other that a 
decision was thereby contemplated without 
the taking of evidence, without hearing and 
that an existing contract would thereby be 
set aside. Without further 


Board rendered its decision and the 


contending, among things, 


hearings, the 
result- 
ing election was won by the CIO; the AFL 
filed objections, renewing its claim of im- 
propriety in failing to hold another hearing, 
and moved to vacate all proceedings, stay 
appropriate 
“motion 


and grant an 


Board 


the certification 
hearing. The 

for [a] further hearing, but deferred ruling 
The further 
two unions appeared 


granted the 


upon the request to vacate.” 
hearing was held, the 
and participated fully, and “no complaint 
[was] . made concerning the f 


this hearing or the manner in which it was 


scope ol 
conducted, except as to its timing in rela 
tion to the electiOn. Full opportunity was 
afforded petitioners [AFL] to present ob- 
jections and evidence in support of them.” 
The Board now ruled that an “appropriate 
had 


was 


hearing” been given, the motion to 
denied, the certification fol- 
lowed, and this suit instituted. In 
denying the right to maintain the suit, Mr 
Justice Rutledge (only Mr. Justice Roberts 
dissented) felt that ‘ 


of due process is presented.” * 


vacate 
was 


‘no substantial question 
But if the 
guaranty is met, what of 
the statutory requirements? On this point the 
court felt that the statute’s 
hearing” requirement had not been violated, 


constitutional 
“appropriate 


whether because of the time when granted ® 
or the manner in which conducted.” There- 
fore, concluded the justice, a direct app¢ al 
to the judiciary, via a suit in the federal 
district court to enjoin or for a declaratory 
judgment, could not be permitted. 


immediate 
1947 act 


Two matters are worthy of 


note, First, does the present 


(Continued on page 301) 


tion afforded opportunity for hearing. At most 
the hearing was defective, and the opportunity 
given by the postelection hearing was effective 
to cure whatever defects may have existed, if 
any."’ (Inland case, at p. 710, note 13.) 

” At pp. 706 and following, the justice first 
quoted Sec. 9 (c) of the Wagner Act and then 
wrote at length concerning the details of the 
hearing, the notice and the details thereof. 
The five paragraphs are excellent as an illus- 
tration of the required items entering into these 
matters, and, because of space requirements 
are not set forth at length. They may wel) be 
read in the report, however, with profit. A good 
deal of what follows herein draws from these 
paragraphs or is based thereon 
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Administrative Approaches 
to Craft Severance 


By JOSEPH KRISLOV 


Epes National Labor Relations Board's 
new policy on craft severance calls for 
a review of its previous rulings on the 
subject.’ The purpose of the review is two 
fold: (1) to indicate the extent of control 
exercised by the Board over the structure 
of the labor movement; and (2) to examine 
the logic and wisdom of the various posi- 


tions taken by the Board. 


The National Labor Relations Act vested 
the Board with discretionary powers to 
determine the unit most suitable to insure 
employees the right of collective bargaining 
Section 9 (b) provided that the “unit ap- 
propriate for the purpose of collective bar- 
gaining shall be the employer unit, craft 
unit, plant unit, or subdivision thereof.” 

Conflicting claims for representation were 
presented to the Board by four unions in 
the Globe Machine case” The CIO Auto 
Workers requested a unit of all the pro- 
duction and maintenance workers. ‘lwo 
AFL unions—the Metal Polishers and the 
Machinists—requested units of metal polishers 

1 American Potash and Chemical Corporation, 


2 CCH LABOR LAW REPORTS (4th Ed ) 
§ 13,194, 107 NLRB No. 290 (1954) 


Craft Severance 





NLRB POLICY ON CARVING OUT CRAFT 
UNITS GETS A THOROUGH REVIEW IN 
THIS ARTICLE WHICH INCLUDES THE 
RECENT AMERICAN POTASH DECISION 





and punch press operators, respectively. 
An AFL federal labor union requested the 
remaining production and maintenance work 
permitted the craft em 
they wanted 
wished to be 


unit. After the 


ers. The Board 


ployees to decide whether 


Separate representation § ofr 
included in a _ plant-wide 
“Globe election,” the Board held that it 
would determine the unit in accordance 
with the wishes of the craft employees 


Opposition to the “Globe election” came 
three months after the original decision. 
Board Member Edwin S. Smith, who had 
previously joined with a unanimous Board 
in ordering the election, now objected. In 
his dissenting opinion, Board Member Smith 
called 


“most 


his colleagues to establish the 
bargaining unit.” Per- 


upon 
appropriate 


73 NLRB 294 (1937) 





The author is on the staff of both Western 
Reserve University and Baldwin-Wallace College 





mitting craft elections, he asserted, “suc- 
ceeds in providing full self-determination 
for the minority but only at the expense of 
entirely disregarding the interests of the 
majority.” The craft groups, by joining 
with the production workers, would add 
their economic strength to the industrial 
unit, thereby fostering collective bargain- 
ing. If the craft groups bargained sepa- 
rately, the “united economic strength of 
the employees” is “weakened.”* Smith’s 
views are not without appeal. It would 
appear, however, that they may conflict 
with the act. It is true that fostering col- 
lective bargaining is a stated objective of 
the act, but there is no mandate to estab- 
lish a “structural revolution” for the Ameri- 
can labor movement. On the contrary, the 
act specifically calls for a case-by-case deter- 
mination of unit controversies." 

The Board did not totally disregard 
Member Smith’s views. When craft units 
sought to extricate themselves from a plant- 
wide unit which had been previously estab- 
lished, the Board refused to conduct an 
election. The decision in that the 
American Can Company,’ therefore, limited 
the Globe doctrine, preventing craft groups 
from severing when the industrial union 
could demonstrate a “successful” bargain- 
ing history. For two entirely different 
reasons, Board Members William M. Leiser- 
and Smith combined to constitute a 
majority, while Board Chairman J. Warren 
Madden objected. Smith relied on his “most 
appropriate bargaining unit” theory. Leiser- 
called upon the Board to “look to 
established custom and practice as em- 


case, 


son 


son 


® Allis-Chalmers Company, 4 
NLRB 159 (1937). 

‘Harry A. Millis and Emily Clark Brown, 
From the Wagner Act to Taft-Hartley (Chicago, 
1950), p. 146. 

° 13 NLRB 1252 (1939). 

®* Milton Bradley Company, 
(1939); Bendix Products Company, 
965 (1939) 
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15 NLRB 938 
15 NLRB 


bodied in collective bargaining agreements 
for appropriate units.” According to Mad 
den, the effect of the new decision was to 
“crystallize the industrial form of organi- 
zation and prevent the craft employees from 
ever thereafter changing their mind.” Chair- 
man Madden continued to voice his objec- 
tion in later cases involving the same issue.*® 

Leiserson’s views actually go further in 
“crystallizing the industrial unit” than do 
those of Smith. If “established custom and 
practice” are to be the deciding criteria, an 
industrial unit once established could be 
perpetuated indefinitely. Both Smith and 
Madden dissented sharply from Leiserson’s 
proposed test. They argued that the Board 
could make a unit determination which dif- 
fered from a pre-existing contract if the 
facts warranted the action.’ 

As early as 1938, the AFL was urging 
the adoption of an amendment which would 
have made craft elections mandatory.® The 
American Can Company decision in July, 
1939, served to intensify the AF L’s efforts.’ 
There is little evidence to support the 
AFL’s charge that the “biased 
and prejudiced,” and “favored” the CIO.” 
More to the point was the AFL’s develop 
Chairman Madden's dissenting 
Challenging the Board’s liberal inter 


Board was 


ment of 
opinions. 
pretation of a successful bargaining history, 
the AFL argued that a bargaining relation 
ship established since the Wagner Act could 
hardly be considered successful. Time was 
necessary to justify stabilizing an industry 
on an industrial basis. As a specific example 
of this position, the AFL pointed to its 
own experience in coal mining.” 

* American Can Company, 13 NLRB 252, 
1258, 1262 (1939); Bradley case cited at footnote 
6, at pp. 942, 949 

*’ AFL, Proceedings, 1938, at p. 345. 

° AFL, Proceedings, 1939, at pp. 
especially pp. 151-152. 

” Work cited at footnote 4, at pp 
Fortune, October, 1938, at p. 120. 

"AFL, Proceedings, 1946, at p. 131 


April, 1954 @ Labor Law Journal 


148-155; see 


143-144; 





Not until 1942 did the Board make ex- 
ceptions to the American Can doctrine. For 
our purposes, the period between 1939 and 
1942 was one devoid of craft severance. Be- 
ginning in 1942, the 
with a series of petitions from pattern makers 
who had resisted efforts of industrial unions 
to incorporate them into a broader unit.” 
Recognizing that they constituted a “well- 
established clearly identifiable and highly 
skilled craft” which desired separate repre- 
sentation, the Board ordered a Globe elec- 
tion for them. 
petitioning for separate representation. In 
short order, the following granted 
requests for elections to sever from an indus- 
trial unit: and firemen,” brick- 
layers “ and electricians.” 


Joard was presented 


Soon, other crafts were also 
were 


engineers 


In September of 1944 and in early 1945, 
the Board developed these exceptions to the 
Can doctrine of its 
craft “identity” or “dissidence” 
the General Electric case™ in- 
Board laid 


group 


American case into a 
own—the 
doctrine. In 
pattern makers, the 


determine if a 


volving 
down this policy to 
is to be severed: 
“The group must demonstrate that it is a 
. had maintained [its] identity 
as a craft group and that it 
tested inclusion in the more comprehensive 
that the 
[was } 
and 


true crait 
has pro 
As an alternative, show 
and maintenance 
established without its knowledge 
no previous consideration [had been made] 


unit 
production 


of the merits of a separate unit.” ” 

This doctrine was applied in the Phelps 
Dodge Corporation case™ the 
Millis wrote 
introducing “a 


over protests 
that this 


new and 


of Chairman who 


new policy was 
utwarranted precedent by 
pletely a history of bargaining on a plant- 


and 


disregarding com- 


wide basis which has been successful 


shows every Sign of continuing to 


” 19 


which 
be SO, 
The 


“certain 


1946 report, indicated 


that had to be present 


Joard, in its 
a 


prerequisites 


Aviation Corporation, 39 NLRB 81 
Steel Corporation, 39 NLRB 
Aircraft Corporation, 


” Bendix 
(1942): Bethlehem 
1330 (1942); Goodyear 
45 NLRB 369 (1942) 

"% Tampa Florida 
(1942) 

™ Aluminum Company of America, 42 
772 (1942) 

% Westinghouse Electric, 

1658 NLRB 57 (1944) 

1 Case cited at footnote 16, at p. 59 

* 60 NLRB, No. 141 (1945) 

”% Case cited at footnote 18, at p. 1458 

» Bleventh Annual Report of the NLRB, 1946 
at p. 25 

22 Monsanto Chemical Company, 67 NLRB 476 
(1946). 


Brewery, 42 NLRB 642 
NLRB 


19 NLRB 445 (1943) 


Craft Severance 


in “certain number and degrees” for sever- 
ance. These prerequisites were (a) that the 
petitioning group must be a true craft; 
(b) that it had obtained members prior to 
the establishment of the industrial unit; (c) 
that no had given to 
separate representation for the petitioning 
group; and (d) that it had protested inclu- 
refrained from participation in the 
unit.” In applying new 
doctrine the crucial test actually the 
last. And as a result of failure to 
establish that they had retained their identity, 
normally 


consideration been 


sion or 
industrial this 
was 

their 
cralts 


many groups regarded as 


were denied permission to sever. In one 
case, machinists, electricians, carpenters and 
denied the right to sever 
their 


and 


Ssteamfitters were 
in view of their failure to 
identity.” In other 
die sinkers * 

This 


moved in 


maintain 
cases, 


pressmen ~ 
were refused severan S. 


last hurdle to elections 
November, 1946, in the 
ttonal Chemical case.* The Board 
that it require craft 
to prove that they had retained their identity 


“Under 


reliance 


was re 

Interna 
indicated 
units 


would no longer 


circumstances, and without 
the 
last deci 


should be 


these 


upon the evidence of electri 


‘non-acquiescence’ since our 


believe that the 
given the opportunity to sever.” ? 


cians’ 
sion, we group 
de cisions 


that 


1947, 
doctrine 


early in 
the identity 


In a number of 
the Board 
was completely dead 
1947 


it had ordered election as a matter of 


indicated 


In its Board indicated 
that 


course if the 


report, the 
groups in were an 
well defined 
an industry in craft 
had been established,” and if the unit 


question 
“apprenticeable and group in 
units 
had 
itself 


Some progress 


which similar 


never had an opportunity to express 
on separate representation.” 
was also made toward indicating how often 
a group might vote on severance. The cases 
that a 


every three or four years.” 


vote would be permitted 


suggest 


2 Wilson-Hurd 

NLRB 853 (1946) 
Willys-Overland 

(1946). 

**71 NLRB 878 (1946) 

*Case cited at footnote 24, at pp. 878, 882 

“Hooker Electric Chemical Company, 74 
NLRB 618 (1947); York Corporation, 74 NLRB 
934 (1947). 

' Twelfth Annual Report of the NLRB, 1947 
at pp. 19-20. 

* Gulf Oi 
(1947): B. 1. 


Manufacturing Company, 68 


Motors, Inc., 


68 NJL.RB 15 


Corporation, 
DuPont de Nemours, 
1167 (1947); Standard Oil of Neu 
NLRB 1389 (1947) International Harvester 
74 NLRB, No. 250 (1947); Turbine Engineering 
Company, 73 NLRB, No. 28 (1947) 


73 NL 
Jersey, 


72 NLRB, No. 152 
RB 


> 
4 
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The importance of the period 1942-1947 
for our purposes should not be overlooked. 
Clearly, the Board, by its own administra- 
tive rules and not by statutory mandate, 
opened plant-wide units to attacks by craft 
groups. In doing so, the Board definitely 
encouraged severance, and recognized the 
implications of its actions. It justified its 
position in these words: “Strict adherence 
to prior bargaining patterns would often 
result in depriving true craftsmen of a 
separate representation because they were 
formerly represented as part of a larger 
unit.”” It was unfortunate that the Board 
was forced to decide the issue between the 
competing labor movements, but it may 
have yielded too much. As Harry Millis 
and Emily Brown point out, “There was a 
danger in 1947, even before the amend- 
ments to the Act, that the breaking up of 
effective plant-wide units would be en- 
couraged by the Board policy.” ” 


The Congress in enacting the Taft-Hartley 
Act rejected the House version of the craft- 
severance provision, which would have re 
quired the Board to order separate elections 
request.” Instead, it passed the 


on less 
* which later enabled 


definite Senate version ” 
the Board to reject the argument that craft 
elections were mandatory.” ‘There is in- 
ternal evidence in the history of the act to 
suggest that mandatory elections were not 
the intentions of Congress.“ In rejecting 
the mandatory craft election thesis, the 
Board definitely restricted and limited sever- 
ance in the years following Taft-Hartley. 
The Board again incurred the wrath of the 
AFL, which began to call for amendments 
to insure mandatory craft elections.” 

In still another way, the Board acted to 
limit severance. Prior to the passage of the 


2 Report cited at footnote 27, at “p. 19. 
%*® Work cited at footnote 4, at p. 147 
*H. R. 3020, as reported, Sec. 9f2, 


direct the Administrator to 
ballot for any craft, 


the Board shall 
provide for a separate 
Cee ce NLRB, Legislative 
History of the Labor-Management Relations 
Act of 1947 (Washington, 1948), at pp. 61-62. 
2S. 1126, as reported, Sec. 9b2 in NLRB, 
Legislative History, p. 117. 

% National Tube Company, 
(1948). 

*% Robert A. Taft, 93 Congressional Record 
3952, in NLRB, Legislative History, at p. 1009. 
See Discussion in Benjamin Rathbun, Jr., 
‘Taft-Hartley and Craft Unit Bargaining,’ 
59 Yale Law Journal 1036, 1037 (May, 1950). 

* United States Senate Committee on Labor 
and Public Welfare, Hearings on 8, 249, Labor 
Relations, 8ist Cong., ist Sess., 1949, at pp. 
1902-1903. See J. Albert Woll, James A. Glenn 
and Herbert S. Thatcher, ‘Craft Units Under 
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Taft-Hartley Act, the Board rarely ques 
tioned the group’s allegation as to its being 
a “true craft.” It required only a simple 
demonstration of some specialized skill and 
homogeneity of the unit proposed with re 
spect to wages, hours, working conditions 
and other benefits. In late 1947 and early 
1948, the Board began to make progress 
toward defining a craft group, and to deny 
that status to The 
tests developed and the rigor with which 
they were applied indicate that the Board 
wanted to the right of 
to a degree 


others in some cases. 


restrict severance 


Recognition by the Board of the craft 
status of a particular skill is essential to a 
union seeking to organize workers 
Unless a union can eventually 
bargain for the men it solicits for member 
ship, it cannot function. The experience ot 
the loomfixers in the textile industry illus 


these 


represent and 


trates the control exercised by the Board 
in shaping both union structure and mem 
bership. The New Bedford Loomfixers 
union petitioned to “carve out” a unit ol 
loomfixers from a plant-wide unit, but the 
Board dismissed the petition on the ground 
that the unit inappropriate. A_ key 
factor in this decision was the inability ot 
the loomfixers to qualify as a craft. An 
appeal to the courts for a review of the 
Soard’s decision failed, and the plant-wide 
unit remains the appropriate unit.” 


Was 


An apprenticeship program has been rec- 
ognized as the “test of a true craft.” In 
a number of the Board 
denied severance, great weight was attached 
to the lack of an apprenticeship program 
for the group involved.” In other 
the Board examined the so-called appren- 
ticeship program and found it inadequate 
in terms of both content and duration.® 
Che Board has recognized a long 


cases in which 


cases, 


also 
Taft-Hartley,’’ American June, 
1949, at pp. 4-5. 

% See New Bedford Cotton Manufacturers 
Association, 47 NLRB, No. 174 (1943); 62 NLRB 
No. 167 (1945); and 78 NLRB, No. 40 (1948) 
The court case is New Bedford Loomfizers’ 
Union v, Alpert, 23 LABOR CASES { 67,459, 110 
F. Supp. 723 (DC Mass., 1953). 

% The discussion of the tests of a craft leans 
heavily wn the article by Benjamin Rathbun, 
Jr., cited at footnote 34. The Board's recogni- 
tion of the apprenticeship program is found 
in the Fifteenth Annual Report of the NLRB, 
1950, at p. 42. 

% Allis Chalmers, 85 NLRB, No. 118 (1950); 
General Motors, 88 NLRB, No. 220 (1949); 
Flzible Company, 85 NLRB, No. 93 (1949). 

*® Monsanto Chemical, 83 NLRB, No. 12 
(1949); Westclox Division, General Time Cor- 
poration, 87 NLRB, No. 39 (1949); Pacific Car 
& Foundry, 76 NLRB 32 (1948). 


Federationist, 
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The riders in a race do not stop 
short when they reach the goal. 
There is a little finishing canter be- 
fore coming to a standstill. There 
is time to hear the kind voice of 
friends and to say to one's self: 
“The work is done."’ 

—Mr. Justice Oliver Wendell Holmes 





period of work experience as the equivalent 
ot 


of an apprenticeship program 
Physical segregation and separate super 


vision are two other tests employed in 


distinguishing crafts.’ There has been a 


tendency, especially in the very recent cases 


to relax these requirements. This has been 
true particularly in the 


such as 


cases of groups, 


and machinists, who 
their time in production and main 
work in contact with othe 

Similarly, the lack of separate 
craft groupings did not 


right to sever.” 


electricians 
devote 
tenance close 
groups." 
supervision § tor 
deny them the 
When frequent 
tween the 


occurs be - 
and 
interchange 


interchange 
craftsmen other 
this 
there is no genuinely 


so-called 
Board views 
that 
Conversely, 


groups, the 
as an indication 
cratt 
terchange is an 
This 


one, and 


“4 


distinct absence of in- 


indication of craft status.* 


criterion appears to be a subsidiary 


rarely controls the outcome of 
the cas¢ 


The Board has 
craft” to 


used the 
those 
part of the 


term “quasi 


describe groups who per 
task® of the full 
and denied them 
Similarly, individuals or groups 
skilled work but spend 
their 


form only 
fledged 

severance.” 
that 
the majority of 


craftsman, has 


perform some 


time in routine tasks 


are denied severancs 
severance, the Board has in 


those 


In granting 


sisted that ali employed in the unit 


”“ Sirteenth Annual NLRB 
1951. at p. 89 

"' Smith Rluff Refining, 79 NLRB 51 (1948) 

“ Fifteenth Annual Report of the NLRB, 1950 
at p. 41; Sixteenth Annual Report of the NLRB 
1951, at p. 19: Seventeenth Annual Report of 
the NLRB, 1952, at p. 63 

* Reynolds Metals, 85 NLRB, No. 17 (1949) 
General Electric, 89 NLRB, No. 120 (1950) 

“Carbide & Carbon Chemicals Corporation 
88 NLRB, No. 98 (1950); Monsanto Chemical 
Company, 85 NLRB, No. 93 (1949); Interna 
tional Harvester, 87 NLRB, No. 21 (1949) 

“ American Can Company, 89 NLRB, No. 126 
(1950): Robertshaw-F ulton Company, 
88 NLRB, No. 260 (1950). 

“ West Virginia Pulp & Paper, 
82 (1950): American Steel Foundries 
No. 7 (1949) 


Report of the 


Controls 


89 NLRB No 
85 NLRB 
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similar skills be included It has 
continually reaffirmed this and 
denied severance when the unit requested 
coextensive with the skill.” Re 
“craft segment” doctrine, but 
Board's 


with 
doctrine 


was not 
lated to this 
definitely distinct from it, is the 
protection of multiplant and mvultiemployer 
f a craft group must also 
be coextensive total unit. An 
attempt to sever craftsmen in one plant or 
from one employer where a contract exists 
permitted.” The 
units from 


units. Severance 


with the 


for a larger untt is not 
protection to 
attacks by 
considerable consequence 
that in 
all workers 


these broader 


crait is ot 
It was estimated 


1950 approximately 72 pet 


piecemeal unions 
cent of 
covered by collective bargain- 
ing contracts were in a multiplant or multi 


employer unit.” 


Combinations of crafts are frowned upon, 
refuses to establish what it 
' As a result of 
this doctrine 


and the Board 
“multicraft” 

rulings by the Board, 
a substantial hinder- 
1948, in the 
it permitted the estab 


calls units 
two 
has not proved to be 
ance to craft groups. In 
Armstrong Cork case,” 
unit in a new 


unit 


lishment of a maintenance 


plant as a separate bargaining and 


endowed it with a “craft-like” distinction 


lhe 


this 


Board hastened to add, however, that 


type of unit would not be severed 
there had 
industrial bargaining. 


the Board 


where been a prior history of 
In its second ruling, 
permitted a union to petition 
group.” If the 
will be 
agent for that 
probably the 


these 


separately for each craft 


union 1s victorious itn a Cratit, it 
certified as the bargaining 
cralt Phe Machinists are 
seeking 
it only the 


ntenance ¢ that 1s 


most active of all roups 


units. In many instances, it is m 


craits of ! lal 


petitioners, the entire 


(saining a lew | afts or the 


entire maintenance Is equiy ilent to 


“Setting a foot in the door.” The next 


ate p 


Corporation, 77 NLRB 
VcKinley Mortuary, 98 


National Cartide 
No 76 (1949); Utter 
NLRB, No. 76 (1952) 

*“ Sixteenth Annual 
1951, at p. 90 

” American Steel Foundries, cited 
16; Coeur D’ Alene Mine 
No. 93 (1948); see report 
at page 46 

"James C. Nix and Laura C “Em 
ployer Untt in Collective Bargaining,” 71 
Vonthly Labor Review 695-697 (December, 1950) 
NLRB, No, 157 


Report of the NLEB, 
at footnot« 
NLRB 
footnote 48 


Corporation, T7 
cited at 


Chase 


‘Green Lumber Company, 77 
(1948) 

80 NLRB, No. 203 (1948) 

* Fourteenth Annual Report of the 
1949, at pp. 34-35 

* Shell 
(1949) 


NLEB, 


Chemical Company, 81 NLRB 965 





is to capture the entire unit at the next 
contract expiration date. The undesirable 
implications in these situations for “good” 


industrial relations are obvious. 


The most liberal construction of the 
“craft” concept is found in the case of truck 
drivers and in the “craft nucleus” doctrine 
of the Board. Despite the obvious difficulty 
of pointing to any specialized skill or ap- 
prenticeship program, the 
clared truck drivers to be “a clearly defined 
and historical craft.”” The this 
decision probably lies more in the realities 
of bargaining structure in the United States 
than in the criteria laid down by the Board 
to define crafts. One can imagine only 
“varying degrees of chaos” if the aggresive 
Teamsters were confronted with a decision 


Soard has de 


basis for 


denying truck drivers separate status 

Board 
power- 
“crait 
sever 


Taft-Hartley, the 
unit of 


Even prior to 
found that a 
refrigeration 
and granted 
ance.” In May of 1948, the Board indicated 
in the Allis Chalmers ’ that it would 
grant severance to “groups of employees with 
{but | 
Such 
and 


miscellaneous 
house and workers had 
characteristics” them 
case 


a substantial nucleus of craftsmen 

only to certain types of departments 
departments are identifiable 
homogeneous, pertorm operations substan 
tially different 
rest of the plant, contain all the particular 
kind of employees in the plant, and have a 


generally 


from those performed in_ the 


5 


history of separate bargaining 


Two main groups qualify for severance 
under this doctrine: units containing workers 
in powerhouses and boiler rooms; and 
groups of workers centering around a de 
partmental unit in a shop, such as a foundry, 
machine electrical de 
It is suggested by one student 


first 


toolroom, shop or 
partment. 
that granting 
is a recognition of the realities of the bar 
gaining structure of the United 
Nevertheless, the Board oceasionally denies 
these groups 
thatthe work of these “craftsmen” is closely 
integrated with production work.” 


severance tor the group 


States 


severance when it appears 


In setting up the second general category 
of “craft-nucleus” groups, the Board is 
attemptiag to recognize the uniqueness ot 

me 


“ Wilson & Company, 70 NLRB, No 1 
(1947): Lockheed Aircraft, 73 NLRB, No. 38 
(1947); Iowa Packing Company, 74 NLRB, No 
78 (1947) 

“FI, DuPont, 73 NLRB 1167 (1947). 

" 77 NLRB 719 (1948). 

* Case cited at footnote 57, at p. 725 

*” Rathbun work cited at footnote 34, at pp 
1036-1037. 

” General Electric, 89 NLRB, No. 120 (1950); 
Lynn Gas & Electric, 78 NLRB 2 (1948) 
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With employment at a record high 
and unemployment at a peacetime 
low, the New York State Employ- 
ment Service filled over a million jobs 
last year—more than in any calendar 
year since World War Il and equiva- 
lent to one placement for every six 
paid jobs in the Siate. 

—tIndustrial Bulletin 





identifiable who really 


specialized 


groups pertorm a 
as opposed to tradi- 
production, This grouping 
Board the trouble It 
must deny severance to departments which 
As an exam- 
Board has denied severance to the 


operation 
tional, routine 
has given the most 
do not meet its requirements 

ple, the 


die and jig department of a refrigerator 
plant, and, in 
ance to the forge and shear room employees 
International Harvester Company 


Recent cases indicate that the Board 


a second case, denied sevet 


at an 
plant.” 
is drawing subtle limits to the doctrine, and 
denying groupings.” 
The Board also attempts to prevent legiti 
mate groupings from including too many 
workers in these units. As an example, 
was denied for a unit of 21 em 
ployees, only ten of whom had any skill.” 
The Board’s task in these cases is to prevent 
a few skilled workers to “front” 
unskilled group 
granted despite varying skills in a department 


severance to various 


severance 


for a larger 
Nevertheless, severance is 


Che craft nucleus doctrine was limited in 
the Westinghouse [:lectric Corporation™ 
in late 1952. A petition to sever a tool and 
die room was The “dis 
covered” a model shop in the plant. The 
men in this department had the same skills 
The petitioning 
an election in 


case 


denied Board 


as tool and die makers 


union therefore granted 


a unit composed of the men in both depart 


was 
ments who had tool and die makers’ skills 
The community of interest 


craftsmen in the 


between the 
departments was 
great to their 
unit. The lesser skilled 
workers in both departments were excluded 


two 


deemed _ sufficiently warrant 


inclusion in a single 


*! International 
(1919) 

= Seventeenth 
1952, at p. 62 

* Combustion Engineering Company, 71 NLRB 
72 (1947) 

“ Doehler-Jarvis 
167 (1949) 

101 NLRB 441 (1952) 


Harvester, 87 NLRB, No. 21 


Annual Report of the NLRB, 


Corporation, 81 NLRB, No 


April, 1954 @ Labor Law Journal 





from the bargaining unit. The effect of this 
decision is to tie the craftsmen throughout 
the plant together and limit 
for severing departmental units 


opportunities 


The decision in the National Tube case,” 
that craft units 
appropriate in basic steel, suggested to other 
employers and unions that their industries 
could 
The Board has indicated that the 
industries, in addition to steel, are closed 
and milling.” Cer 
have permitted even 
A plant involved in the 
reclamation of aluminum was not considered 
integrated with the production 
of aluminum to be units.” 
Similarly, a steel 
equipment and a plant producing steel cast 
Certain types of 


which asserted were not 


also be closed to craft severance 


following 
lumber 


aluminum, wet 


tain exceptions been 


in these industries. 


sufficiently 
closed to craft 
company manufacturing 
ings were declared open.” 
production have been 
example, an auto assembly plant, a 
plant, the knitting department of a hosiery 
Many 


Board 


declar ed cl sed - 308 


lorg¢ 
plant and an ethyl gas plant.” indus 
tries have appeared before the and 


pleaded The 


rejected and 


Board has 


permitted 


“integration.” 
these 
severance.” 


arguments, 


details of the Board policy 
are significant in hight of charges by various 


Board.’ \ 


indicates no 


Che extensive 


groups of “unfairness” by the 
reading of the cases 
Except for truck 
Board normally 


general 
such 
groups 


bias drivers, the 


which the estab 
lishes or severs are those occupational group 
However, 


usually term “crafts.” 


recognized that in an industrial 


ings that we 
it should be 
truce 
substantially 


skills of a craftsman may be 
diluted, As a result, relatively 
lay be able to 


In establishing the 


unit the 


sever 


“cratt 


unskilled craftsmen 


without difficulty 


"76 NLRB 1199 (1948) 

* Permanente Metals Corporation, 89 NLRB 
88 (1950): Weyerhaeuser Timber Company, 87 
NLRB, No. 106 (1949): Corn Products Refining 
Corporation, 80 NLRB 178 (1949) 

* Reynolds Metal Company, 93 NLRB, No. 100 
(1951): see Aluminum Company of America, 
96 NLRB 781 (1952). 

*Mesta Machine Company, 94 NLRB 221 
(1951) Buckeye Steel Castings, 75 NLRB 982 
(1947). See General Steel Castings Corporation 
99 NLRB. No. 9 (1952): Globe Steel Tubes, 
Inc., 101 NLRB, No. 163 (1952) 

* Auto assembly plant Ford 
pany, 78 NLRB 887 (1948): forge plant: General 
Motors Corporation, 80 NLRB 145 (1948); knit 
ting department: Hudson Hosiery Company, 77 
NLRB 566 (1948): ethy! gas plant: Ethyl Cor 
poration, 84 NLRB 78 (1949) 

1 Tin: Tin Processing Corporation, 80 NLRB 
1369 (1948): paper: Hudson Pulp and Paper 
Company, 94 NLRB, No. 142 (1951): radio and 
radar Raytheon Manufacturing Company, 98 
NLRB, No. 121 (1952); radio broadcasting 
Radio WIAC, 80 NLRB 218 (1948) 


Com- 


Motor 


Station 


Craft Severance 





Some among us seem to accept the 
shibboleth of an unbridgeable gap 
between those who hire and those 
who are employed. We miserably 
fail to challenge the lie that what 
is good for management is neces- 
sarily bad for labor; that for one side 
to profit, the other must be depressed. 

—Dwight D. Eisenhower 





nucleus” doctrine, the Board is attempting 
to recognize departmental units whose in 
trom those or produc 


terests are separat 


tion workers 

The criteria discussed at length 
would tend to that the 
sometimes denied groups the right to 
this hypothesis, the 


below 


indicate Board has 
sepa 
rate status. To test 
writer examined all] petitions involving cratt 
groupings in the two-month period of May 
1952 he Board 


groups 


and June, ordered elec 


normally re 


rejected the 


tions only for those 


garded as crafts. Moreover, it 


claims of alleged craftsmen parading under 


a general classification and refused them 


mstances out of a 
same period, 
status in 13 


the right to sever in nine 
total of 46 petitions. For the 
the Board 
mstances 
and denied it 
exhibited by the 
cratt 


yranted separate 
cratt-nucleus doctrine, 


The 


Board in 


involving the 
in four discrimination 
applying its 
Status 18 


criteria tor apparent. 


Another 


Board’s 


aspect of the criticism of the 


policies has been its failure to 


recognize the integrated nature of a pat 


ticular industry or production 


\ declaration by t 


tv pe ot 
he Board that a particular 
rubber: U. 8S. Rubber Company, 13-RC-1351 (not 
reported) (1951) Portland cement Oregon 
Portland Cement Company, 92 NLRB 695 (1951) 
aircraft WcDonald lircraft Corporation 92 
NLRB 899 (1951) chemical B. F. Goodrich 
Chemical Company, 84 NLRB 429 (1949): elec 
trical Westinghouse Electric Corporation, TF 
NLRB 638 (1947) oil Western Hyway Oil 
Company, 106 NLRB, No. 14 (1953); gelatine 
manufacturing: Kind and Knox Gelatine 
pany, 104 NLRB, No. 134 (1953); cereal prod 
ucts: Kellogg Company, 104 NLRB, No. 161 
(1953); copper refining: Phelps Dodge Rejining 
Company, 106 NLRB, No. 161 (1953) glass 
Knox Glass Bottle Company, 101 NLRB, No. 14 
(1952) See Eighteenth Annual Report of the 
NLRB, 1953, at p. 22 
House Committee on 

Hearings, 83d Cong Ist 
IV, 2101-2104 

* Joseph Krisloy 
American Unions: A 
published Ph. D. thesis 
1954), at pp. 46-47 

‘ Hearings cited at footnote 72 


('om 


Labor 


970-973 


Education and 
Sess Ill 


Raiding and Rivalry Among 
Statistical Analysis Un 
(Madison, Wisconsin 





industry was integrated would bar craft 
units in the industry. The Board’s integra- 
tion has been applied affirmatively in only 
a few instances, and is admittedly a vague 
concept.” The integration doctrine should 
be recognized as an exception to the general 
rule. To stretch it indefinitely would make 
it the rule. This would seem to be a defi- 
ance of the Congressional mandate in the 
Taft-Hartley Act to favor severance. 

The virtually unlimited practice of “gerry- 
mandering” the maintenance unit has evoked 
sharp CIO criticism.” Small AFL unions 
organized industrially have indicated 
their disapproval.” In this fued, the equities 
seem to lie with the industrial union. The 
“craft groups” 


also 


willingness of the so-called 
to join the Machinists casts serious doubt 
“craft status.” Can the so-called 
plumbers and carpenters, for 


on their 
electricians, 
example, who ask to be represented by the 
Machinists, really be “craftsmen”? If they 
are “craftsmen,’ why do they not seek 
membership in the unions traditionally 
associated with their craft. Moreover, the pos 
between the oc 
industrial 
can 


sibilities for 
cupational 
unit 
secede by simply joining “any union in the 


compromise 
groupings within an 


are hampered when craft groups 


neighborhood.” 


In May, 1953, Board Member 
dissented when his colleagues ordered Globe 
elections in two plants in which there had 


Peterson 


been a long history of collective bargaining 
proposed to 
upon a union 
organizations 

[should] 


forward with evidence demonstrating 


basis.” He 
proot 
“Labor 


plant-wide 
the burden of 


seeking 


on a 
place 
severance: 
secking to carve out a craft 
Come 
that on balance the special interests of the 
justify fragmentizing the 
existing unit and disrupting a bargaining 
relationship that has functioned effectively 
for a substantial number of years.” ™ More 
Peterson proposed, in 


smaller segment 


specifically, Member 
effect, a return to a modified version of the 


detailed discussion on the integra 
tion doctrine in Norman N. Weiner, ‘‘The Ap- 
propriate Bargaining Unit,”’ New York 
University Sixth Annual Conference on Labor 
(New York 1953), at pp. 515-532 

™ Hearings cited at footnote 72. 

** Paper Makers’ Journal, August, 1945, at pp 
2-3; Pulp, Sulphite, and Paper Mill Worker, 
July-August, 1948, at p. 11; Voice of the 
Cement, Lime, and Gypsum Worker, December, 
1953, at pp. 2-5, 

*W. C. Hamilton 
97 (1953); Armstrong 
pany, 104 NLRB No 

™ Hamilton case cited at 


238 


'See the 


NLRB, No 


Com- 


and Sons, 104 
Tire and Rubber 
105 (1953). 
footnote 78 


“craft-identity” doctrine, which was in effect 
from 1944 to 1946. Under this doctrine, 
the Board would consider a number of 
factors before granting separate status to a 
craft group. 

Member Peterson’s dissent attracted con- 
siderable attention and approval.” The two 
Eisenhower appointees to the Board—Guy 
and Philip Rodgers— 
to review the entire craft 
The American Potash and Chemical Corpora 
tion selected as a 


Several requests for severance from a pre 


Farmer soon agreed 
severance issue. 


case™ was test case 


established plant-wide unit were 


The AFL Electr 


electricians in 


viously 
presented to the Board. 
union of all 
maintenance de- 


clans sought a 
the engineering and village 
partments—excluding the powerhouse elec- 
trician. The AFI. Operating Engineers 
requested a unit of the power division of 
And the AFL 
(1) 


the engineering department 
Machinists sought three separate units 


pump packers and oilers, (2) riggers and 


(3) toolroom keepers. Oral argument was 
presented by the two labor federations and 
the many 


involved 


management groups, as well as 


international unions directly 


The 


came on 


long-awaited decision in the Potash 
March Zz 1954. lhe decision 

end the “gs 
Henceforth, a 
the union that 


case 
will apparently rrymandering” 


ot maintenance units cralt 


unit may be severed only by 
has traditionally represented that craft. Ap 
this the Potash case, the 
refused to sever the 
Machinists 

from 
will 
petitioner, Phe 
without foundation 


plying rule in 
Board 


quested by the 


three units re 
This new policy 
the oft 


not 


is a sharp departure invoked 
principle that the Board 
the identity of the 
policy, however, is not 
in labor The Canadian 
tions Act the 
separate Canadian provinces specifically pr 
vide that a unit may be 
only if the 
traditionally 


consider 


new 


law Labor Rela 


and acts of several of the 


cratt established 


made by the unior 


that 


request 1S 


that represents crait.” 


This 


thority of 


newly asserted administrative au 


the Board is one of considerable 
York Times, June 7, 1953; see House 
Committee on Education and Labor, Hearings, 
83d Ceng., 1st Sess., XI, at pp. 3976-3980. 

‘! See footnote 1 

“ This information stems from the brief sub 
mitted by the CIO to the NLRB in the Ameri 
can Potash case, pp. 42-45. The exact citation 
for the federal act is ‘‘The Industrial Relations 
and Disputes Investigation Act,’ S. C. 1948 
Ch. 54, Sec. 8. The citation for the provincial 
acts are Ontario Labour’ Relations § Act 
“R. S. O 1950, Ch. 194, Sec. 6 (2) and British 
Columbia Industrial Conciliation and Arbitra 
tion Act, 1948, Ch. 31, Secs. 24-26 


“” New 
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In effect, the Board will now 
jurisdictional 
so-called craft unions 
require an intricate 


consequence 
police the activities of the 
The new policy will 
both in 
dustrial processes and trade union member 
ship. 
rules which will eventually be 
all unions. In the 
certain 


knowledge of 


Perhaps the Board can establish general 
accepted by 
immediate how- 
that the 
unions will castigate the 
Board. 

The Potash indicates that 
the National Tube doctrine will not be ex 
tended beyond the 
The 


stems from a 


future, 
ever, it 1s “aggrieved” 
“unfair and biased” 
decision also 
industries 
this new ruling 
“re-examination” of the intent 
Whether so sweeping a pro 
nouncement was necessary is questionable 
Although vague and the 
tion doctrine was a convenient formula 
could be applied in unusual situa 
Within the last fiscal year, for exam 
ple, the Board has applied the integration 
concept to deny craft units in two types 
of production.” So useful a formula should not 
be surrendered without compelling reasons 


Board Member Murdock’s dissent in the 
Potash around the departurs 
from the doctrine previously announced in 
the Westinghouse Electric case.“ In_ the 
Potash the Board granted the unit 
requests of both the Electricians 
the Operating Engineers. 


four 
basis for 


now 
covered 


of Ce meress 


tenuous, integra 
which 
tions. 


case centers 


case, 
and 
The electrician in 
the powerhouse was therefore included in the 
bargaining unit sought by the Engineers 
Under the Westinghouse doctrine, the elec 
trician in the powerhouse would have been 
included in the bargaining unit sought by 
the Electricians. Without specifically ove: 
ruling or even citing the Westinghouse case, 
the Board has departed from the principle 
announced in that 
the meaning of the Potash case on this vital 


case. A clarification of 


point will be necessary. 


Despite Member Peterson’s vigorous dis 
the Board indicated that it will 
continue to permit true craft units to be 
Recognizing that the 
craft units may result in work 
stoppages and jurisdictional disputes, the 
Board deemed the right of self-determination 
Several 


sent, has 


severed. establish 
ment of 


of greater observations 


tend to support the Board’s decision 


consequence 
First, 


% Two recent decisions denied severance to 
eraft units in a ferro-alloy and calcium carbide 
plant and in an atomic energy plant See 
Electro Metallurgical Company, 101 NLRB 577 
(1953) and Carbide and Carbon Chemicals Com 
pany, 102 NLRB, No. 121 (1953). 

st See footnote 65. 

% Work cited at footnote 4, at p. 144 
work cited at footnote 73, at p. 147 


and 


Craft Severance 


United Press Photo 


Dwarfed by the giant slab of granite 
being moved away from the moun- 
tain from which it has been stripped, 
these two quarry workmen get their 
backs into the task. Most of the 
weight, of course, is borne by the 
carefully tied steel cable — 1% 
inches thick. 





crait employees apparently prefer separate 
Numerous studies have indi 
The 
made by the 
that 
units in 222 
Second, 
deterioration of 
skilled 
attribute the problem 
to the complacency of the industrial 
unions, it that they 


skilled 


have 


representation, 


cated this preterence.” most recent 


AFL re 


craltt 


which 
staff, 
successtully 


study, was 

indicated 
severed 168 
per cent.” 
exists of the 
economic position of the 


While it is 


solely 


search unions 
elec 

tions—75.7 abundant 
the 


worker.” 


ey ice nce 
naive to 


1s probably true have 
ignored the problems of the 
The 
useful purpose in awakening both employers 
and industrial unions to the skilled workers’ 
problems.” 


Third, 


substantiate the 


workers 


so-called craft unions served a 


little evidence to 
predictions that 


effects of 


there is very 


dire were 
once made of the 
on industrial 


pre dictions 


cratt 
lypical of 
those of a management 
1948 that the craft 


expected to 


severance 
relations thes« 
wer? 


representative in unit 


provision “can be have a dis 


ruptive effect upon many collective bargain 

“ Memorandum on behalf of the American 
Federation of Labor, amicus curiae, American 
Potash and Chemical Corporation, p. 15 

‘The most recent study was made by Tovio 
R. Kannien, ‘‘Occupational Wage Relationships 
in Manufacturing,’’ Monthly Labor Review, No 
vember, 1953, at pp. 1171-1178 


“ Fortune, October, 1953, pp. 115-118 
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ing relationships. Although there exists 
very little information about the actual 
impact of craft severance on industrial rela- 
tions, it is doubtful if the provision has 
actually led to widespread instability.” 
The host of criteria that Member Peter- 
son proposes to invoke to determine sever- 
ance would hardly lead to a measure of 
predictability. Member Peterson has written 
that it is not “possible or desirable to 
spell out what combinations of factors will 
result ...in severance.”” Each case, there- 
fore, would have to be decided by ascertain- 
ing carefully all the relevant facts. While 
a “case-by-case” determination of unit ques- 
tions is a laudable objective, employers and 
unions are entitled to general rules guiding 
determinations. Member Peterson’s approach 
could easily multiply charges that the Board 
is inconsistent in its administrative policy. 
Joth labor and management partisans would 
seize upon the slightest inconsistency and 
then proceed to castigate the “biased and 
unfair” Board. 
Peterson's dissent refers to the 
new the Potash case as “rigid 
and mechanistic.” There may be substance 
to this charge. The pronouncement that the 
National Tube doctrine would not be ex- 
tended further was not necessary. And 
the naked assertion that true crafts would 
be severed provided they are represented 
by the “right union” is a sweeping affirma- 
tion. Despite Member Peterson’s dissenting 
opinions in the previous cases, there were 
these 


Member 


rulings in 


no compelling reasons to establish 
broad general rules at this time. The Board 
could have simply established that it would 
henceforth consider the identity of the peti 
tioner and ordered elections in the appro- 
priate units. Far more flexibility would have 
suggested alternative 


been retained if the 


ruling had been made. In a field in which 
so many general rules have been qualified 
and reversed, the necessity for flexibility is 
self-evident. The may miss this 
flexibility when it necessary to 
modify even rulings in 
the Potash case. 


Joard 
becomes 


slightly the new 


IV 


If the task of an administrative agency 
is to “keep abreast of the times,” the Board 
has demonstrated an amazing capacity to 
that Closing the door to 
severance from the newly established in- 
dustrial units done after the 
split in the labor movement became final. 


perform job. 


was soon 
Collective bargaining in these newly estab- 
lished units was thereby given an oppor 
tunity to proceed without harassment from 
craft When craftsmen appeared 
restive in the industrial unit, the 
began the development of a doctrine which 
permitted The policy of favor- 
ing craft severance was given further sup 
port by a Congressional mandate in the 
Taft-Hartley Act. Frequent criticisms of the 
post- Taft Hartley policy on this problem led 
to a further The 
glaring inadequacy in the post-Taft-Hartley 
period was the possibility for gerrymander 
ing the maintenance unit. The Potash deci- 
sion will curtail that practice. The Board 
has not felt that additional restraints on the 
right of craft employees to self-determina- 
Whether 
should be imposed can 
light of the impact of craft 
industrial relations. At this 
exists no indicating 


unions.” 
Be yard 


severance. 


re-examination. most 


tion were desirable. these re 


straints 
decided in 


only be 


severance on 
writing, there 
widespread difficulty with the present Board 


policy. [The End] 


evidence 


ON EXPRESSING ONE'S SELF 


“Joe DiMaggio, in recalling his feel- 
ings when he first met Marilyn Monroe, 
aptness: ‘] 
first 


could say with marvelous 
didn’t think I could get to 
‘But if the Yankee Clipper had been 
a stockbroker, he might have described 
his feelings thusly: ‘I felt my capital 
was inadequate to meet the 
margin call on such a highly speculative, 
even though promising, commodity.’ 


base.’ 


possible 


“E. H. Van Delden, ‘‘Management Experi- 
ence Under the LMRA,” in American Manage- 
ment Association, Personnel Series, No. 115, 


p. 20 
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As propagandists go, DiMag, the ball 
player, hit a homer.... 

“For my own part, I hope that both 
academicians and businessmen learn how 
to hit homers with the public. The 
sooner the better. Gentlemen, you are 
at bat. You will never find a better tim« 
than The spring training season 
is here Editor Haig Babian, in Chal 
lenge (Institute of Economic Affairs). 


Now 


” The present writer hopes to make a study 
of this problem during the summer. 
“” See footnote 78 


* Rathbun work cited ai footnote 34, at p 
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Primary Strikes and Secondary Boycotts 


By SIDNEY SHERMAN 





CAN A STRIKE AND PICKETING OF A PRIMARY EMPLOYER BE 
A VIOLATION OF THE BAN ON SECONDARY BOYCOTTS? VIEWS 
EXPRESSED HEREIN ARE BASED SOLELY ON THE AUTHOR'S 
INTERPRETATION OF DECISIONS OF THE COURTS AND NLRB 





W Hil the country is debating whether 
a union should be permitted to call a 


without a strike vote, some courts 
have challenged the right of 
Section 8&8 (b) (4) (A) of the Taft-Hartley 
Act’ to call anv kind of strike at all or to 
picket line. Nor is the ulti 
National Labor Re 
regard to the 


irom 


strike 
unions under 


establish any 
mate position of the 


lations Board itself, with 


picketing, iree 
surprise those who share 
notion that Section 8 (b) (4) 
so-called secondary boy 
right 


legality of primary 


doubt. This may 
the popular 
(A) outlaws only 
leaving unimpaired 
of labor to strike or picket in 
with whom it has a “primary” dispute over 


cotts, the basic 


employe I 


terms of employment or union recognition 
Section 8 (b) (4) makes it an unfair labor 
practice for a union or its agents 


to engage in, or to induce ort 


encourage the employees ot any employer 
a strike or a concerted retusal 
their 


process, 


to engage in, 
employment to use, 
manufacture, othe 
wise handle or work on, any goods, articles, 
to perform 


in the course of 


transport, or 


materials, or commodities or 


any services, where an object thereof is 
“(A) forcing o1 


ployer or other person to cease using, sell 


otherwise 


requiring "' any em 


ing, handling. transporting, o1 


dealing in the products of any other pro 


manufacturer, or to 


ducer, 
cease doing business with any person . 


processor, ot 


161 Stat. 141 (1947), 29 USC, Sec. 158(b)(4) (A) 
(Supp. 1952) 

? There is omitted at this point the following: 
“any employer or self-employed person to join 
any labor or employer organization or " This 
is the first object proscribed by 8(b)(4)(A) 
This article deals only with the second pro- 
scribed object, which is the one quoted in the 


Primary Strikes and Secondary Boycotts 


Eleven days after the foregoing provi 


sions took effect, a union established a 


picket line at the plant ol the 
Rice Milling Company, in an effort to secure 
by that Phe pickets 


two employees of a 


International 


recognition company 


attempted to dissuade 


customer of the company trom enterimys 


the plant on their employer's business. A 


this conduct of 


violated & (b) 


complaint charging that by 


its pickets the union had 
(4) (A) was dismissed by the 
indicated that it regarded the 
the pickets to be lawful 
not “secondary” 
consternation of labor, this 


New Orleans Court 


Board, whicl 
conduct of 
because it was 


“primary” and action.’ 
lo the 
was reversed by the 


ot Appeals,* 

“We do not 
activities are not vio 
(A) of 


reason 


ruling 


Saving 


apres vith the Board that 
the union’s 
lative of Section & (b) (4) 
the Act Phe 


holding the 


Board assigns as the 
that the 
pr keting, 


for its fact union's 


activities arose out of primary 


and that, since they were carried out in the 


were not violative 


attempts to 


vicinity of the mill, they 
of the Act. The 
distinction between primary and sec 
Although the 


appear 


poard draw 


a fine 


ondary action term ‘second 


ary boycott’ does not anywhere in 
the section in question, the section ts often 
referred to as the ‘secondary boycott’ sec 

understood 


labor 


tion, and is most commonly 


to make secondary boycotts an unfair 


herein 
that 


text, and all references to 8(b)(4)(A) 
after are to be read as embracing only 
part quoted in the text 

+International Rice 
NLRB 360 

* International 
NLRB, 18 LABOR 
21 (CA-5, 1950) 


Milling Company, 84 


Rice 
CASES 


Milling Company ’ 
65,848, 183 F. (2d) 
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The author is a legal assistant with the NLRB and 
a lecturer at the National University Law School 





Harris & Ewing 


practice. We know of no accurate definition 
for the term ‘secondary boycott’ The 
statute clearly provides a remedy for the 
type of conduct engaged in by the union, 
without resort to any distinction between 
primary and secondary activities. If the 
union’s activities come within the language 
of the statute, they constitute an unfair 
labor practice, regardless of whether they 
might have been considered a true ‘second- 
ary boycott’ under the old common law or 
under any of the modern and popular 
theories.” 


It is probable that few were more taken 
aback by this decision than Senator Taft, 
who through his statements in legislative 
debate had given wide currency to the view 
that & (b) (4) (A) aimed only at 
secondary boycotts and not at the sort of 
primary pressures involved in the Rice 
Milling case. Yet, it was difficult to find 
fault with the logic of the court of appeals 
If it was proper to construe 8 (b) (4) (A) 
in accordance with its plain language, dis- 
regarding its legislative history, the court 
seemed to be right in its conclusion that 
the act had been violated. Through the 
pickets the union had induced employees 


Was 


of the customers to refuse to perform serv- 


International Rice Milling Com- 


5 NLRB v 
pany, 19 LABOR 
(1951) 

Although 
8(b)(4)(A) as outlawing the 
the Supreme Court was content to rest its 
decision that the pickets’ appeals were lawful 
on the narrow and somewhat questionable 
ground that they did not call for concerted but 
only for individual action by the customers’ 
employees. 

™On the same day that it decided the Rice 
Milling case, the Supreme Court enforced three 
Board decisions finding violations of 8(b)(4)(A) 
NLRB wv. Denver Building and Construction 
Trades, 19 LABOR CASES § 66,347, 341 U. S. 675: 
IBEW v. NLRB, 19 LABOR CASES { 66,348, 341 
U. S. 694; Local 74 v. NLRB, 19 LABOR CASES 
66,349, 341 U. S. 707. Only in the Denver case 
did the Court discuss the question of the appli- 
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CASES { 66,346, 341 U. S. 665 


indicating that it did not regard 
“ordinary strike,”’ 


ices in the course of their employment, with 
an object of preventing the customers from 
transacting business with the milling company 


Nevertheless, the court of appeals’ viola 
tion finding was set aside by the United 
States Supreme Court,’ but on a narrow 
ground which did not require decision of 
the basic question whether 8 (b) (4) (A) 
forbids union sponsorship of all strikes and 
picketing which involve inducement of em 
ployees to engage in a concerted refusal to 
work,® nor has this question as yet been 
Supreme 


unequivocally resolved by the 


Court.’ 


Since the Rice Milling case, the Board 
has persisted in its view that 8 (b) (4) (A) 
was aimed only at a special kind of strike 
or picketing termed “secondary action” and 
not at so-called “primary” action, and of 
its many rulings since that holding 
that “primary” strikes and picket lines did 
not violate 8 (b) (4) (A), none has so far 
been reversed by the courts. In fact, two 
courts of appeals have agreed with the 
Board in reading into 8 (b) (4) (A) an 
exemption in favor of primary action.’ In 
those other cases in which the Board 
dismissed complaints against unions under 


case 


has 


cability of 8(b){4)(A) to primary action, observ- 
ing at p. 692 that the provision reflected ‘‘the 
dual congressiona! objectives of preserving the 
right of labor organizations to bring pressure 
to bear on offending employers in primary labor 
disputes and of shielding unoffending employers 
and others from pressures in controversies not 
their own.'' However, as the Court in this, and 
in the other two cases cited, agreed with the 
Board that the union's action was secondary, 
the foregoing generalization is at best merely 
dictum that Congress did not intend to outlaw 
all strikes and picketing. 

* Di Gtorgio Fruit Corporation v. NLRB, 20 
LABOR CASES { 66,391, 191 F. (2d) 642, 649 (CA 
of D. C., 1951), cert. den 342 U. S. 869 (1951) 
Rabouin v. NLRB, 21 LABOR CASES { 66,836 
195 F. (2d) 906, 912 (CA-2, 1952). See NLRB 
v. Service Trade Chauffeurs, 20 LABOR CASES 
* 66,500, 191 F. (2d) 65, 67 (CA-2, 1951) 
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(A), 
found to be 
sought,” or the 


because the challenged 
primary, either no 


court 


8 (b) (4) 
action was 


court review was 


affirmed the Board on other grounds.” 
that the 
legality 


It was thus generally thought 


settled in favor of the 
of primary action, as defined by the Board, 
until last year, when the Court 
of Appeals handed down its decision in the 
Joliet case." While affirming the Board’s 
dismissal of an 8 (b) (4) (A) complaint, that 
Soard’s argu 
union’s con- 
on whether it primary 
Che court pointed out that 


issue was 


Chicago 


court in a dictum rejected the 
ment that the legality of the 
duct depended was 
or secondary 
the contrary position of the court of appeals 
in the Rice Milling case had not been di 
rectly Supreme 


overruled by the Court 


Perhaps even more significant is a foot 
Joard decision issued in Decem- 


which indicates that recent changes 


note in a 
ber, 1953, 
in the composition of the 
it to abandon its past construction of 8 (b) 
(4) (A) and align itself with the Chicago 
and New Orleans courts.” 


Soard may cause 


In view of these recent developments, it 
may be that the 
right of unions within federal jurisdiction 


no exaggeration to say 


to issue any strike call or to establish any 
picket line is again hanging in the balance 
Should the Supreme Court ultimately hold 
these rights to be nullified by 8 (b) (4) (A), 
clear 


it may be recorded as a case of a 


statute triumphing over its legislative history 


history began with a Presidential 
to the Eightieth Congress, which, 
among other urged the enactment 
of legislation outlawing “unjustifiable” sec 
ondary boycotts, particularly those called 


disputes 


hat 
message 
things, 


in furtherance of jurisdictional 
[his proposal was presumably prompted by 
plight of the 
who is caught in the 
dispute 


concern for the innocent by 


stander crossfire of a 


jurisdictional between two unions 


and another employer 


’For example, /nterborough News Company, 
99 NLRB 2135; Moore Dry Dock Company, 92 
NLRB 547: Pure Oil Company, 84 NLRB 315; 
Ryan Construction Corporation, 85 NLRB 417: 
Schultz Refrigerated Service, Inc., 87 NLRB 502 

” NLRB v. Deena Artware, inc., 22 LABOR 
CASES { 67,091, 198 F. (2d) 645 (CA-6, 1952), 
cert. den. 345 U. S. 906 (1953). 

1 Joliet Contractors Association v. NLRB, 
22 LABOR CASES { 67,387, 202 F. (2d) 606 (CA-7, 
1953), cert. den. 346 U. S. 824 (1953). 

2 Lakeview Creamery Company, 107 NLRB 
No. 144, note 1. That case involved picketing 
of an employer to induce him to join a labor 
organization, which is one of the two objects 
forbidden by 8 (b) (4) (A). (See footnote 2.) 
All four members of the Board agreed that 
primary action for such an object is outlawed 
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Primary Strikes and Secondary Boycotts 


In response to this suggestion, the drafters 
of the Senate bill “ wrote a provision which 
of 8 (b) (4) (A) 

that 
that the union’s 
have as “an the disruption 
of business relations between two employers 


contained all the language 


as finally enacted, except instead of 


the present requirement 
action object” 
or persons, the original bill required that 
“the 
appears that 


disruption be purpose” of the 
union’s action It 
the disparity between the legislative history 
of 8 (b) (4) (A) and its language is trace 
able to this shift from “the” to “an,’ 


which was not made the bill reached 


such 
much of 


until 
conterence 

he 
original bill 


presence of “the purpose” in_ the 


seems to have persuaded its 
proponents that the bill did not 
strikes against, or picketing of, an employe: 
for the purpose of obtaining from him better 
Obviously, 


outlaw 


wages or working conditions 


the disruption of the employer’s dealings 
with others, while generally the 


object of such strikes and picketing, is not 


immediate 


their sole object. 


Whatever the 
that, in the 
proponents 


reason, it is clear in any 


event Senate debates on the 
earnestly dis 
strikes 


such as 


original bill, its 
claimed any intent to 
picketing generally but only 
stituted “secondary boycotts” “neu 
trals.” Thus, Senator Taft that 
Section 8 (b) (4) (A) of the bill condemned 
“resort to a secondary boycott to injure the 
third wholly 
unconcerned in the 


outlaw and 


con 
against 
declared 


business of a person who is 


disagreement between 
employees,” ” and 


the employer and _ his 


that the 
vho had a quarrel with one employer, from 


measure would prevent unions, 
inciting the employees of another to strike 
they perfectly satisfied with 
conditions.” ** At the same time, he 
hastened to assure labor that 8 (b) (4) (A) 
at this protection of neu 


and did 


“when were 


tl eit 
was aimed only 


trals against secondary boycotts 


not bar unions from encouraging employees 


However, two members refused to adopt a 
dictum by the trial examiner in that case that 
primary action for both of the objects specified 
in 8 (b) (4) (A) was proscribed A third 
member, on the other hand, expressed the view 
that the mere fact that picketing for an object 
banned by 8 (b) (4) (A) purported to be pri 
mary did not render it legal The fourth 
member (Chairman Farmer) did not think it 
necessary to comment on ‘‘the legality of pri 
mary picketing for purposes other than to 
compel employers to join labor organizations."’ 
See S. Minority Rept. No. 105, Pt. 2, 
80th Cong., Ist Sess., 19, 20 
*S. 1126, 80th Cong., Ist Sess 
93 Congressional Record 4198 
See footnote 15 





“if their conditions are not satis- 
nor outlaw “strikes for higher 
wages and hours and better working con- 
ditions, which are entirely proper and which 
throughout this bill are recognized as com- 
pletely proper strikes.”” He added that 
“we recognize freedom to strike when the 
question involved is the improvement of 
wages, hours, and working conditions : 
We have done nothing to outlaw strikes 
for basic wages, hours, and working condi 
* And, in explaining the pur 
the new Section 8&8 (b) (1) (A) of 
which condemned as an_ unfair 


to strike 


factory” ™ 


tions 

pose ol 
the act, 
labor practice coercion of employees by 
unions to engage in 


Senator 


strikes or other union 
activities, Taft emphatically dis- 
claimed any intent to outlaw strikes per se, 
or to “prevent any one using the strike in 
a legitimate way, conducting peaceful picket 
ing, or employing persuasion.” ” 

Thus reassured, the Senate initially adopted 
Section 8 (b) (4) (A) of the Senate bill 
without any change. However, as Senator 
Taft later explained,” when the conferees 
it occurred to 
them that the phrase “the purpose,” men 
tioned above, was too restrictive and might 
nullify the entire provision if it 
strued by the 
“the purpose.” 
are generally not 
purpose of interfering 
tions between A and 
the further, lawtiul, 
wage or other concessions from the primary 
Accordingly, to forestall a de 
construction of 8 (b) (4) (A), 
substituted “an object” for 
“the purpose.” But, in avoiding Scylla, 
they foundered on Charybdis In thus 
broadening 8 (b) (4) (A) to reach second 
inadvertently 


considered this provision, 


Was con 


Joard or the courts to mean 


sole Secondary boycotts 


conducted for the sole 
with business rela 
B, but usually have 


purpose of obtaining 


employer. 
vitalizing 
the conferees 


ary boycotts, the conferees 
converted it into a weapon against union 
generally, as the court of appeals 
the Rice Milling case 


ove}: looked 


action 
Was to point out in 
What the conferees evidently 
was that any strike or picket line, 
though confined to the plant of the primary 
employer, has as one of its objects, in fact, 
as its immediate object, the curtailment of 
the employer's operations and of his deal- 
with suppliers. Since, 


even 


mgs customers ofr 

" See footnote 15 

* 93 Congressional Record 3834. So, in com- 
menting on the conference report, Senator Taft 
said “The only strikes which are declared to 
be illegal are secondary boycotts and jurisdic- 
tional strikes."’ (93 Congressional Record 6446.) 

” 93 Congressional Record 3835. 

2% 93 Congressional Record 4436. See H. Conf 
Rept. No. 510, 80th Cong., Ist Sess., 43 (also, 
S. Rept. No. 106, 80th Cong., Ist Sess., 22), 
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strike 


necessarily in 


issuing of a call « 


picket 


inducement of 


in addition, the 
establishing a line 
union 
engage im a 
services, it follows that 
picket line contains all the 
violation of 8 (b) (4) (A), as finally enacted 


volves employees to 
refusal to perforn 
strike 


elements of a 


concerted 


every and 


To summarize, all the legislative history 
of & (b) (4) (A) indicating an intent to 
exempt “primary 
addressed to a 


therefrom was 
effect 


which 


action” 
provision which in 


contained such an exemption but 
was later, presumably through inadvertence, 
amended to cancel that exemption. As a 
result, in administering 8 (b) (4) (A), the 
3oard one of the most 
difficult career It had to 
choose between (1) a strict construction of 
that mean virtual 
nullification of the right to strike and picket, 
or (2) a 
light of the 
as aimed only at “secondary action” against 
“neutrals.” If it took the latter 
still be faced with the 
of drawing an intelligible line of 
tion between the proscribed secondary ac 


was faced with 


choices in its 


provision, which would 


reading of the provision, in the 


foregoing legislative history, 
view, the 


task 


demarca 


Board would 


tion and lawful primary action, as well as 
of determining constituted 
in a labor dispute. In both 
the Board would have no help from 8 (b) 


(4) (A) littl 


history 


what neutrality 


these projects 


and very from its legislative 


As we have seen, however, the Board has 
venturesomely adopted the 
viewing 8&8 (b) (4) (A) as an 

| 


drawn restraint on second 


second course, 
inartistically 
ary action against 
more As a result 
Board to 


neutrals in a 


nothing 
upon the 


neutrals and 
dete 


labor dis 


against such 


it has devolved 
(1) who are 
and (2) 
primary orf 
court 


mine 
pute, 
neutrals is 
The Board 
the first of 
considered 


when action 
action 
wit! 


next 


secondary 
dealing 


will be 


and cases 


these questions 


Who Is a Neutral? 


Bx ial d 


urged by 


days of the act, the 
effect, 
unions in 8& (b) 


In the early 
and the 
counsel for 


courts were, in 


respondent 
(4) (A) cases not to consider as a “neutral” 
disclaiming any intent to outlaw the “primary 
strike for recognition.”’ 

' 98 Congressional Record 6859 

“2 The Board and the courts have consistently 
recognized that this was the purpose of the 
amendment and have given effect to this pur- 
pose. For example, NLRB v. Denver Building 
and Construction Trades, cited at footnote 7 
enf'g 82 NLRB 1195 


April, 1954 @ Labor Law Journal 








Legally, the relationship between em- 
ployer and employee is still that of 
“master and servant’ in many re- 
spects, although the latter words are 
now rarely used in labor law. The 
labels ‘‘master’’ and ‘‘servant’’ would 
be considered repugnant to both 
management and labor today. An- 
other almost forgotten common law 
concept is the old action of trespass 
per quod servitium amisit, which 
would lie against a third person who 
deprived the master of the services 
of his servant by seducing his 
servant, wife or daughter. 





any person with whom the primary em 


ployer was engaged in a regular course of 


deaiings, as in the case of a principal and 


a contractor or a manufacturer and dis 
However, all 


were ultimately unsuccesstul 


tributor these contentions 


an early case, a court of appeals 
attirmed the that 
sale distributors of the products of a liquor 
tact, 
manutacturer 


Thus, im 


Board in holding whole 


manufacturer were, in neutrals in a 


between the and its 
employees and that picketing of the dis 
tributors therefore violated & (i) (4) (A)? 
Similarly, the Board adopted a finding by 
that 
cern to which the primary employer habitu 


ally subcontracted 


dispute 


a trial examiner a metal plating con 
work was a neutral, and, 
as such, protected against strike pressures 
by the 


dispute 


union involved itn the primary 


And, ina of cases involving union 


pressures against a general contractor on 


a construction job in furtherance of a 
with a 


Board 


dispute subcontractor on 
job, the declared the 
eral contractor to be a neutral, despite the 


primary 
the same gen 
interrelation between 
his operations and those of the 


While the 


this 


physical and legal 


primary 
appeals 


employer courts of 


divided on issue,” the Supreme Court 

2 Schenley Distillers Corporation, 78 NLRB 
504, 507, enf’d 17 LABOR CASES ° 65.476, 178 F 
(2d) 584 (CA-2, 1949). 

* Climax Machinery Company, 8 NLRB 1243, 
1252 

* Samuel Langer, 82 NLRB 1028: Gould and 
Preisuer, 82 NLRB 1195: Ira A. Watson Com- 
pany, 80 NLRB 533, 538 

*See IBEW v. NLRB, 17 LaBor CASES 
* 65 626, 181 F. (2d) 34, 37 (CA-2, 1950), enf'g 
82 NLRB 1028: Denver Building and Construc 
tion Trades v. NLRB, 18 LABOR CASES ° 65,949 
186 F. (2d) 326, 336-337 (CA of D. C 1950) 
rev g 82 NLRB 1195 
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finally settled the matter in tavor of the 


Beard’s position, saying 
“We agres 


conclusion that 


with the Board in its 
the fact that 


engaged on the 


the contractor 


and sub-contractor were 
same construction project, and that the con 
tractor had the sub 


contractor’s eliminate the 


some supervision ovet 
work, did not 
status of each as an independent contractor 
em- 


or make the employees of one the 


ployees of the other. The business relation 
ship between independent contractors is too 
well established in the law to be overridden 
The 


relationship between 


clear language doing so 
found that the 
[ the 
tractor | 
we find no adequate 


without 
Board 
general contractor and sub-con 


ee ’ 
was one of ‘doing business’ and 


reason for upsetting 


that conclusion.” 


In only three cases have respondents pre 


vailed in their plea for a narrow definition 


of “neutral.” In one of these cases, the 
Board held that a rivet 


pany was not a neutral in a dispute between 


transportation com 


a union and a lumber company, where both 
companies were under substantially the same 
transporta 


link 


between two operations of the lumber com 


ownership and control, and the 


tion company served as a connecting 


pany Under these circumstances, — the 


union’s extension to the 


pany of its dispute with the lumber company 


* 


transportation com 


vas held not to violate the act 


attention has been re 
Rifkind in 


Phat case 


Considerably more 


ceived by the decision of Judge 
the Metropolitan Federation case 
arose out of a dispute between an engineer 
Ing concern and a 


union of its employees 


In furtherance of this dispute, the union not 


only struck the concern, but also picketed 


another engineering company to which the 
subcontracted 
dratting When the 
Board petitioned under Section 10(1) of the 


against 


struck concern habitually 


and designing work 


act for an interlocutory injunction 


thie pi keting of the second company, on the 
ground that picketing violated &(b) 
(4)(A), the court denied the petition, While 


7 NLRB v. Denver Building and Construction 
Trades. See IBEW wv. NLRB and Local 74 wv 
NLRB. (All cited at footnote 7.) 

*Irwin-Lyons Lumber Company, 87 NLRB 
4, 56. But cf. Hawatian Pineapple Company v 
ILWU, 22 LABOR CASES { 67,286, 107 F. Supp 
805 (DC Ore., 1952) 

*” Douds v. Metropolitan Federation of Archi 
tects, 14 LABOR CASES { 64,271, 75 F. Supp. 672 
ie FZ 1948) Accord Mills v. United 
Association of JOurneymen, 16 LABOR CASES 
* 65,128, 83 F. Supp. 240 (DC Mo., 1949) 


such 





that the two were 
separately owned and controlled, the court 
ruled that the company was not a 
neutral in the dispute, but an “ally” of the 
primary employer and, as such, not pro 
tected by 8(b)(4)(A) against the picketing. 
While the court’s reasoning is not entirely 
clear, the have turned 
chiefly on the fact that the primary em- 
ployer not only regularly subcontracted 
work to the second company and supplied 


recognizing companies 


second 


decision seems to 


it with supervisory personnel, but also trans- 
ferred to it work which could not be finished 
strike, together with the 
supervisory force. In a caveat, 
indicate that its 
decision rested on the special facts of the 


because of the 
necessary 
the court was careful to 
case before it, and that it was not deciding 
the broader question whether, absent such 
special circumstances, a subcontractor is an 
“ally” of his principal in a dispute between 
the principal and a union. 

Efforts to extend the “ally” concept of 
the Metropolitan Federation case beyond its 
special facts have almost uniformly 
resisted by the Board and the courts.” The 
Soard’s General Counsel las, however, fol 


been 


lowed this case in refusing to issue com 
plaints in where a union exerts 
pressure on employer A to prevent him from 
doing work farmed out to him by employer 
B because of a strike against B. 
even where no transfer of “struck work” is 
involved, the General Counsel has indicated 
that he will apply Judge Rifkind’s “ally” 
concept to subcontractors in certain indus- 
tries, particularly the ladies’ 
dustry, high 
integration between the operations of the 
subcontractor and ithe manufacturer or 
jobber." It appears, that the 
Metropolitan Federation having at 
least this negative effect in shaping Board 


cases 


Moreover, 


garment in- 


because of the degree of 


therefore, 


case 18 


policy with regard to secondary boycotts 


What Is Secondary Action? 


Even after it has been determined that A 
is not an “ally” of B, but only a neutral and 
dispute 


between 
B and a union over the conditions of 


ployment in B’s plant, it does not follow 


unconcerned party in a 


em- 


”“ Climax Machinery Company, cited at foot- 
note 24, at p. 1253; /ra A. Watson Company, 
cited at footnote 25, at p. 538: IBEW v. NLRB, 
cited at foctnote 26, at pp. 37-38 (aff'd by the 
case cited at footnote 27); NLRB v. Wine, 
Liquor and Distillery Workers, cited at foot- 
note 23, at p. 587; NLRB wv. Denver Building 
and Construction Trades, cited at footnote 7, 
at pp. 689-690. Contra: Mills v. United Associa- 
tion of Journeymen, cited at footnote 29 
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that all strike or picket-line activity which 
has as an object severing business relations 
and B held to be pro 
scribed by the act. As already stated, whether 
unlawful 


between A will be 


such activity is undet 
Board and 


regarded as “primary” or “secondary” action 


depends, 
court rulings, on whether it is 

As the precise content of these terms is 
not apparent from a reading of legislative 
history, it has been necessary for the Board 
and the courts to develop their meaning on 
An important, though 
factor in distinguishing 
between primary and secondary action is 
the locus of such action with relation to the 
premises of the primary employer, on the 
one hand, and the neutral, on the other hand 
Accordingly, it may be helpful to consider 
separately those cases where the challenged 
activity occurred (1) at the separate prem- 
ises of the primary employer, (2) at the 
separate premises of the neutral, and (3) at 
premises common to both 


a case-by-case basis. 
not controlling, 


At the separate primary premises.— lhe 
simplest case is where the strike or picket- 
ing occurs at a plant or other place of busi 
ness devoted solely to the operations of the 
primary employer. It is arguable that even 
at such premises a union cannot call a strike 
or establish a picket line without violating 
8(b)(4)(A), inasmuch as the union’s purpose 
is to shut down the employer and prevent 
him not only from continuing to produce, 
but also from maintaining his normal rela- 
with his and suppliers. 
strikes 
and picketing under such circumstances as 
“primary action” beyond the reach of 8(b) 
(4)(A) Thus, in the IJnternational Rice 
Milling case, the Board found no violation 
pickets at the primary 
plant induced two drivers of a 
truck not to enter the plant, characterizing 


trons customers 


However, the Board has classified 


, 
where employer's 


customer’s 


such action as “primary.” 


At the separate neutral premises.—\\ licre 
the neutral alone struck of 
picketed premises, and the union appeals to 


occupies the 


the neutral’s employees at those premises to 


engage in a concerted refusal to 


services there, with an object of interrupting 


pertorm 


the neutral’s dealings with the primary em 


See mimeograph release of NLRB, ‘‘State- 
ment of George J. Bott, General Counsel, 
National Labor Relations Board, Before the 
Committee on Labor and Public Welfare of 
the United States Senate, April 28, 1953,'’ pp. 
27-29 

* Accord: Di Giorgio 
NLRB 720, 721, aff'd by 
note 8; 
937, 940. See Rabouin v 
note 8 


Wine Company, 87 
the case cited at foot- 
Santa Ana Lumber Company, 87 NLRB 
NLRB, cited at foot- 


April, 1954 @ Labor Law Journal 








There are many people deeply and 
genuinely concerned over whether 
reports of layoffs, reduced work 
schedules, and lower business profits 
mean that we are on a slide. That 
we are coming down from an artifici- 
ally high peak of economic activity 
created by war and inflation cannot 
be denied. But | want to tell you as 
emphatically as | can: We are not 
going from boom to bust. 


—James P. Mitchell 





ployer, the Board and the courts have had 
little difficulty in finding a violation of 
8(b)(4)(A).™ However, no violation will be 
found if any of the foregoing factors is absent 
that the union’s 
appeal is made at the neutral’s premises; 
it is necessary, in addition, that the appeal 
contemplate that it be 
premises So, 


Thus, it is not enough 


acted on at such 
where a union approached 
employees of a neutral newspaper publisher 
while at their employer’s place of business 
ind solicited them not to make deliveries to 
the newsstands of the primary employer, 
the Board found no violation of the 
pointing out that the union “invited action only 


act, 
at the premises of the primary employer.” ™ 
Conversely, even though the union’s ap- 
peal contemplates that it will be acted on at 
the neutral premises, it is not proscribed if it 
employees else 
This is, perhaps, best illustrated by 


is communicated to the 
where 
“ Wadsworth 


NLRB 802, enf'd 
F. (2d) 60 (CA-10 


Building Company, Inc., 81 
18 LABOR CASES ‘ 65,936, 184 

1948), cert. den, 341 U. S 
947; NLRB v. Service Trade Chauffeurs, cited 
at footnote 8, enf'g as mod. 85 NLRB 1037 
Sealright Pacific, Ltd., 82 NILRB 271: Western 
Inc., 93 NLRB 336; Armco Drainage and Metal 
Products, Inc., 93 NLRB 751, 752; Capital Serv- 
ice, Inc 100 NLRB, No. 104: Capital Service, 
Inc. v. NLRB, 23 LABOR CASES ‘ 67,615, 204 
F. (2d) 848 (CA-9, 1953); Climax Machinery 
Company, cited at footnote 24; Irvin J. Cooper, 
101 NLRB, No. 215; Sound Shingle 
101 NLRB, No. 203 

‘Interborough News Company, cited at foot 
note 9. See Moore Drydock Company, cited at 
footnote 9, at pp. 551-552: Pure Oil Company, 
cited at footnote 9. The Board's General Coun- 
sel has stated, however, that he will issue a 
complaint where the appeal is made by a union 
not involved in the primary dispute. See Bott 
statement, cited at footnote 31 

% Western, Inc., cited at footnote 33, at p 
337; Grauman Company, 87 NLRB 755, 756-757; 
Kimsey Manufacturing Company, 89 NLRB 1168 
1169, 1172; Santa Ana Lumber Company, cited 
at footnote 32, at pp. 942-943: Elliott v. Amal 
gamated Meat Cutters, 18 LABOR CASES { 66,007 
91 F. Supp. 690 (DC Mo., 1950) The earlier 
contrary ruling by the Board in Osterini 


Company, 


Primary Strikes and Secondary Boycotts 


the “unfair list’ cases, sanctioning the im 


forming of employees of neutrals at unton 
meetings or offices or through union publi 
that a 


even though such advice necessarily 


cations primary employer is unfair, 


invites 
such employees not to handle the goods ot 


the untair employer at any place, including 


the premises of their neutral employer 


hese CaSO Is 


The Board's 
that though 


otherwise, of a union’s quarrel with an em 


rationale in t 


publicizing, unfair lists or 


ployer is no different in principle trom 


publicizing it through picketing 
at the 


both 


is traditional, primary action and therefore 


primary 


employer's separate premises In 


cases, the union’s action is regarded 


privileged.” However, this does 


that the 
premises of a neutral employer who ts doing 


equally 


not mean union may go to the 


with the “unfair,” 
ployer and there tell the neutral’s employees 
Vhat 
would be tantamount to picketing the neutral 


business primary em 


that the primary employer is untatr 


Nor may the union, in any event, 


“unfair list’ the 
a) 


premises 
include on an name of a 


neutral employer 


So, while a general injunction in a union’s 


bylaws against working for any employer 


with certain union 
standards has held not to violate 
8(b)(4)(A),” exhortations by a union agent 
at the neutral’s 


premises to observe the bylaws constitutes un 


who does not comply 


been 


to employees of a neutral 


lawful inducement to secondary action, where 


the neutral is doing business with an employer 
who has violated the prescribed standards.* 


Construction Company, 82 NLRB 228, 230, was 
expressly overruled by the Grauman case 

“Grauman Company. cited at footnote 35 
and Western, Inc., cited at footnote 33 

‘(rauman Company, cited at footnote 35, at 
p. 759, enf'd on this point 21 LABOR CASES 
* 66,710, 193 F. (2d) 421 (CA-10, 1952); Western 
Inc., cited at footnote 33; Kimsey Manufactur 
ing Company, cited at footnote 35, at pp. 1171 
1172: Osterink Construction Company, cited at 
footnote 35, at p. 229 

* Wadsworth Building Company, cited at foot 
note 33. See Grauman Company, cited at foot- 
note 35, at p. 756, note 2 

*” Joliet Contractors Association, 99 NLRB 
1391, 1394-1395. aff'd by the case cited at foot- 
note 11. The bylaws in that case barred union 
giaziers from working for glazing contractors 
in a warehouse rather than on the job site 
and from working even on the job site for any 
contractor using preglazed sash The bylaws 
did not in terms bar work for secondary em 
ployers cGealing with such contractors Had 
they done so, the Board indicated that a 
different result might have been reached. Cf 
Wadsworth Building Company, Inc cited at 
footnote 33 

“ See footnote 39. See also Denver Building 
Trades, 82 NLRB 1195 


and Construction 





At the common premises.— The problem 
of differentiating privileged, primary action 
from proscribed, secondary action becomes 
more complex when the challenged activity 
occurs at premises shared by the primary 
employer with one or more neutral employ- 
ers. This problem has engaged the attention 
of the Board in a substantial, if not the 
major, part of the cases brought befére it 
under 8(b)(4)(A). 
the Board has approved the challenged ac- 
tivity as primary action; in others it has been 
condemned as secondary action 


In some of these cases 


Thus, the Board has treated as primary 
action (1) the inducement of employees of a 
neutral oil refinery not to handle its oil at a 
dock of the primary which the 
neutral was licensed to use,” and (2) picket- 
plant of the 


employer 
ing of an entrance to the 
primary employer used by emplovees of a 
neutral contractor engaged in building an 
addition to the plant.” 


However, in the far more common situa- 
tion, where the primary employer is a 
general contractor or subcontractor on a con- 
struction job, the Board courts 


have branded as secondary action pressures 


and the 


exerted through strikes or picketing upon a 
neutral 
same job, or upon the neutral project owner, 


contractor or subcontractor on the 


to effect a severance of their relations with 
the primary employer.’ 


The reason for the conflicting results in 
these two types of common-premise cases 
is not to find in the 
Board or court opinions 
the picketing was at 
neutral in conjunction with the primary em 
ployer, and employees of the neutral were 


Casy language of the 
In all these cases 


premises used by a 


subjected to the same pressures not to pet 
form their employer, with an 
object of interrupting business relations be 
tween him or neutral and the 
primary emplover. It is of little avail to 
say that in the Pure Oil and Ryan Construc 
tion type of upon the 
neutral was “incidental” to the 
action against the primary employer, where 
as in the other cases it was not incidental.” 


services for 


another 


case the pressure 


union’s 


Such a test leaves unresolved the question 


" Pure Oil Company, cited at footnote 9 

@ Ryan Construction Corporation, cited at 
footnote 9: Deena Artware, Inc., 86 NLRB 732, 
735, enf'd by the case cited at footnote 10. See 
Moore Dry Dock Company, cited at footnote 9 
at p. 548. But cf. United Brick and Clay 
Workers v. Deena Artware, Inc., 22 LABOR 
Cases { 67,092, 198 F. (2d) 637 (CA-6, 1952) 
cert. den. 344 U_ S. 897, reh'g den. 344 U. S. 919 

* NLRB v. Denver Building and Construction 
Trades, cited at footnote 7: IBEW v. NLKEB, 
cited at footnote 7; Locai 74 v. NLRB, cited at 
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United Press Photo 


Unlike the strength and durability of 
granite, its beauty does not come 
naturally. The glossy finish has to 
be put there, by polishing. Here a 
mill workman shines a slab with a 
large rotary emery surface. The 


flexible mica bits found in this par- 
ticular specimen impart an attractive 
glitter to the surface, highlighting its 
beauty when polished. 





What is “incidental”? In a sense all secondary 
pressures are 
of the union against the primary employer 


Whatever the 


condemning 


incidental to the main drive 


rationale of the foregoing 


decisions resort by unions to 
self-help at common premises, the net effect 
thereof was to cast serious doubt on the 
legality of one of the 
building 
that the 


unions 


most important eco 


nomic weapons of trades unions 


It seems fair to Say vast majority 
of strikes by such 


struction jobs which are the 


occur at con 


common situs 


of the operations of employers other than 
the primary employer, and that such strikes 
footnote 7: Grauiman Company, cited at foot- 
note 35, at pp. 759-760: Osterink Construction 
Company, cited at footnote 35, at p. 229; Mont- 
gomery Fair Company, 82 NLRB 211: Kimsey 
Manufacturing Company, cited at footnote 35; 
Roane-Anderson Company, 82 NLRB 696: Oil 
Workers International Union, CIO, 105 NLRB 
No 135 Acousti Engineering Company, 97 
NLRB 574, 575 
“See NLRB v 
cited at footnote 7, for a 
‘incidental impact"’ test 


April, 1954 e 


Trade Chauffeurs, 


discussion of the 


Service 


Labor Law Journal 





commonly follow the pattern of the activity 
held unlawful in the 
cited above 


construction job cases 
No attempt was made in the 
then 
what circumstances, 1 
strike or picket a pri 
example, a nonunion 
subcontractor—on a construction job with 
out running W hile 
language of the Board 
influenced by 


foregoing decisions to soften impact 


by indicating under 
might 


¢ mplovye r—tlor 


any, unions 


mary 
atoul of the act one 
” from the 
and the courts that they 


might infer 
were 
circumstances as the fatlure of the 
limit the 
time to the operations of the primary em 
the failure of the picket signs 
that the dispute was 
the primary employer,” the decisions them 
did that 


factors was decisive 


such 


union to challenged activity in 


ployer,” or 


to spectily only with 


selves not acknowledge any ot 


these 


find 
Board, 


violation 
construction the 
involving a 


However, shortly after its 
the 


series ot 


ngs Mm 


cases, 


in a cases form ol! 
common-premise picketing peculiar to the 
new 


transportation industry, announced a 


approach, which, as we shall see, was event 
ually to be 
industry as well, and finally to all picketing 
joint 
next to be 


extended to the construction 


ata situs In these transportation 


cases, considered, the Board for 


mulated certain conditions under’ whicl 


common-premise picketing in a “roving 


situs” situation would be regarded as pri 


mary action, whatever the impact on neutral 
employers at such premises 


Roving Situs in Transportation 
The 


situs” 


the “roving 


* on the 


Board first dealt with 
problem in the Schultz case 


following facts 


\ trucking company replaced its drivers, 
the respondent union, with 
members of another union. While the com 
pany had a terminal in New Jersey, it had 


members of 


cus 
wert large, 
with a strong representation 
City The 
company’s trucks 
unloaded at the premises of 
New York City. The picket- 
to the immediate vicinity 
the duration of thet 
customers’ premises. The 


no physical contacts there with its 


tomers, who dispersed over a 
multistate area, 
in New York 
picket the 

loaded and 

customers 1n 
ing was limited 
of the trucks and to 
the 


union chose to 


while they 


sojourn at 


‘Secondary 
Labor Lau 


Glenn and Thatcher, 
Clarified,”’ 


* See Woll, 
Boycott Provisions 
Journal, December, 1952, p. 677 

*“ See Local 74 v. NLRB, cited at footnote 7 

7 See NLRB v. Denver Building and Construc 
tion Trades and IBEW v. NLRB, both cited at 
footnote 7 
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company contended that the picketing was 
unlawful because it occurred in the presence 
of employees of the neutral customers, 
constituting inducement to such employees 
not to load or unload the trucks, an object 
of such inducement being to disrupt deal 
ings between the company and its customers. 
On behalf of the union, it was urged that 
the picketing was primary the 
trucks, themselves, were part of the “prem- 
the primary employer and the 
picketing of the trucks was therefore at the 
primary premises 


rhe Board found 
fact that the picketing was limited to 
trucks “in and the 
operation ot the trucks in New York City 
the subject of the dispute be 
the union the The 
conduct of the was analogized to 
that of stand 
before their place of employment and point 
their the 
public as and 
Board 


remoteness of 


because 


ises”’ ot 


no violation, stressing 
the 
the area,” 


time and 


was miatter 
and 
pi kets 


“who 


tween company. 


employees choose to 


out replacements to interested 


breakers, their em 


The 


view of the 


strike 
ployer as unfair.” also ob 
that, in 
the employer’s headquarters from the scene 
keting of the 
effective means of 


served 


of its 
trucks 


1 
Dringing 


main operations, the pi 
was “the only 
direct 


pressure” on the company 


Thus was born the Board’s “roving situs” 
doctrine. 
doctrine in 
picketing of 


Perfecting this subsequent 
means ot 


the Board 


cases involving the 
neutral 
that it 


and only if, the 


transportation at premises 


clear would tolerate such 
picketing if, 


ditions were met 


(1) The pic keting 
times when the 


made it 


following eon 


was strictly limited to 


situs of the dispute is located 


on the secondary employer's premises 


(2) At the time of the picketing the pri 


mary employer is engaged in its normal 


business at the situs. 
(3) The picketing 
the. dispute is with the 


(4) The 


reasonably 


that 
employer 


disc lose § « learly 


primary 


limited to places 


close to the situs of the dispute 


picketing is 


A complete statement of these principles 
first appeared in the Moore Dry Dock case,” 


in which the Board sanctioned picketing by 


a seamen’s union of a neutral shipyard 
‘' Schultz Refrigerated Service, Inc., 87 NLRB 

502 

Dry Dock 

note 9, at p. 549 


” Moore Company, cited at foot 





which was repairing a ship belonging to 
the primary employer. The picket signs 
indicated that the dispute was with the 
shipowner. While the picketing was not 
alongside the ship, itself, but at the entrance 
to the yard, this because the yard 
owner had refused to admit the pickets 
inside the yard, Under these circumstances, 
the Board found that the picketing was 
“reasonably close” to the primary situs—the 
ship—and as all the other tests set forth 
above were deemed to have been satisfied, 
the complaint was dismissed. 


The Moore Dry Dock 
proved by a court of appeals in remanding 
a different case to the Board with instruc- 
tions to reconsider its finding in that case 
of a violation of 8 (b) (4) (A) and (B) in 
the light of the subsequently announced 
Moore Dry Dock criteria.” 


All these criteria 
picketed vehicle is the 
—that is, that the dispute is over the terms 
of employment of operating the 
Thus, Moore Dry Dock was held 
not to apply to picketing of trucks at 
neutral premises in furtherance of a dispute 
over the terms of employment of plant em- 
ployees, and such picketing was held un 
The Board has also indicate | that 


was 


formula was ap 


that the 
‘situs of the dispute” 


presuppose 


‘ 


persons 


vehicle. 


lawful.” 
it would not apply Moore Dry Dock where 
the primary employer had a regular place 
of business at which the union could effec- 
tively advertise its grievance.” 

As to the requirement of geographical 
proximity of the picketing to the roving 
situs, while, as already shown, this 
not rigidly adhered to in Moore Dry Dock 
itself because of special circumstances, the 
3oard has condemned truck picketing which 
extended beyond the truck to other areas 
at the neutral premises.” Likewise, the 
requirement that the picketing be limited 
in time to the sojourn of the roving situs 


was 


” NLRB wv. Service Trade Chauffeurs, cited at 


The court there character 
as ‘“‘a sound 
NLRB v. 


footnote 8, at p. 68. 
ized the Moore Dry Dock rule 
interpretation of the Act.’’ Accord: 
Service Trade Chauffeurs, 22 LABOR CASES 
1 67,230, 199 F. (2d) 709 (CA-2, 1952) See 
Elliott v. Amalgamated Meat Cutters, cited at 
footnote 35 

st Western, Inc., cited at footnote 33, at p. 358. 
See Kanawha Coal Operators, 94 NLRB 1731, 
1733, note 6, enf'd 22 LABOR CASES % 67,078, 
198 F. (2d) 391 (CA4, 1952), cert. den. 344 
U. S. 876 

®@ See case cited at footnote 48, at p. 506; 
Richfield Otl Corporation, 95 NLRB 1191, note 
4: Washington Coca-Cola Bottling Works, 107 
NLRB, No. 104. Cf. Hoosier Petroleum Com- 
pany, Inc., 106 NLRB, No. 111, discussed below. 

* Service Trade Chauffeurs, 97 NLRB 123, at 
p. 125, enf'd by the second case cited at foot- 
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premises has been strictly 
enforced by the Board, with court approval, 
in the trucking cases,” as has the require 
ment that the picket signs identify the dis- 


pute as one with the primary employer.” 


In two roving situs the 
found violations of 8 (b) (4) (A), without, 
however, adverting to Moore Dry Dock.” 
In those cases, the picketing was conducted 
by one union at the premises of a neutral 
whose employees were represented by another 
Appeals by the /atter union to its 
not to unload the picketed ship, 
in the the picketed truck, in 
the other case, were condemned. While it 
appears that the respondent union’s action 
might not have met all the Moore Dry Dock 
Joard did not assign that as the 
nor did it clearly 
indicate on what else it relied. It may be 
inferred from these decisions, however, that 
Moore Dry Dock applies only to action by 
unions representing the primary employees 


at the neutral 


cases, Soard 


union. 
members 


one case, or 


tests, the 


reason for its decision, 


and not to auxiliary appeals to neutral em 
ployees by other unions 


Roving Situs in Construction 


The Board having applied the Moore Dry 
Dock dispensation to common-premise pick 
the field, the 
Was Set tor concession to 
the building trades 
seen, before the Schultz decision, the Board 
and the courts, in resort by 
unions to self-help in the common-premis« 
situation the building in 
dustry, had neglected to advise those unions 


eting in transportation stage 
making a like 
unions As we have 
condemning 
characteristic of 


of the conditions, if any, under which such 
action might be permitted. However, about 
eight months after Moore Dry Dock, the 
SJoard decided the Richfield Oil case,” 
the primary employer contractor 
engaged to install equipment on the prem 
While holding that 


where 
was a 


ises of an oil company 


note 50. Sterling Beverages, Inc., 90 NLRB 401, 
403 The Sterling case was decided in the 
interval between the Schultz and Moore Dry 
Dock cases, but was cited with approval in 
the latter case 

* Sterling Beverages, Inc., cited at footnote 
53; Service Trade Chauffeurs, 85 NLRB 1037, 
at p. 1039, enf'd on this point by the case cited 
at footnote 8; Service Trade Chauffeurs, case 
cited at footnotes 53 and 50; Kanawha Coal 
Operators, cited at footnote 51 

% Service Trade Chauffeurs cases cited at foot- 
notes 7 and 50. 

“ Hammermill Paper Company, 100 NLRB, 
No. 192; Roy Sione Transfer Corporation, 100 
NLRB, No. 137 

" Richfield Oil 
note 52 


Corporation, cited at foot- 
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| pledge that | will support and 
strengthen, not weaken, the laws that 
protect the American worker. | will 
defend him against any action to 
destroy his union or his rights. 


—Dwight D. Eisenhower 





the union’s picketing of the approaches to 
the neutral the act, the 
Board took care to decision on 
the ground that the picketing did not meet 
the Moore Dry Dock tests in that it failed, 
among other things, to disclose clearly that 
the but 
only with the primary employer.” 

While the 
indicated his agreement 
proach to the construction 
next such case after Richfield Oil the appli 
cability of Moore Dry Dock was not litigated 
by the parties nor considered by the Board 
In that case,” the Board found unlawful the 
picketing of a neutral oil refinery in aid 
of a strike against neutral 
the refinery, stemming from a primary dis 
pute between the striking union and a 
maintenance contractor at the refinery. Al 
though it did not analyze the case in terms 
of the Moore Dry Dock tests, the 
advert to the fact that legends on the picket 
were directed against the neutral, 
which, under Moore Dry Dock, would rendet 
the picketing unlawful. 


premises violated 


rest its 


the dispute was not with neutral 


Board’s General Counsel has 


with this new ap 


cases,” in the 


contractors at 


Joard did 


signs 


However, any doubt as to the Board's 
adherence to Moore Dry Dock was dispelled 
only a few months later. In Hooster Petro 
leum," the Board not only reaffirmed Moore 
Dry Dock, but radically enlarged its scope 
It had been limited in the past, as we have 
seen, to cases where the primary employer 
or the primary situs had an ambulatory 
connection to the 
the neutral. How 
the Hooster Petroleum case the 
Board for the first time tested by Moor 
Dry Dock standards the legality of picketing 
at premises at which the primary, as well 


aspect, with no fixed 
premises occupied by 


ever, in 


as the neutral, employer had a regular place 
The employer, 
was engaged in servicing trucks leased by 
him to the hauling, 
maintained a regular place of business at 


of business. primary who 


neutral employer for 


Board also observed (at p. 1193) that 
Moore. Dry Dock, no effort was 
made by the union to arrange for picketing 
inside the oil field alongside the contractor's 
operations, the picketing interfered with other 
work on the neutral premises, and the contrac- 
tor had a regular place of business that could 
be, and was, picketed 


* The 
here, unlike 


Primary Strikes and Secondary Boycotts 


neutral Phe union, 
strike against the 
engaged in picketing 
As the picket 


was directed 
the 


a filling station of the 


in aid of a recognition 
primary 
activity at the filling station 
ing failed to that it 
against the employer, 
found it unlawful, saying 

“The Trial found that the 
picketing was protected because Floyd main 


employer, 


disclose 


primary Board 


kxaminet 


tained a regular place of business on Hoosiet 
Pete’s However, as in 
of a labor dispute which has an ambulatory 
situs, such as that present in the Moore D» 
Dock the primary 
employer place of 
on the employer, the 
rights of a union to picket at 
the dispute and of 
employer to be from 


premises the cast 


case, where, as here, 


has a regular business 


premises of another 
competing 
the location of 
a secondary 

picketing in a 
not 


labor 
Iree 
controversy in which it ts 


directly involved cannot be absolute 


It seems not unreasonable to require in 
a situation that the picketing clearly 
that the dispute iS 
employer Plainly, such a require 
not curtail the Union’s right to 
publicize its dispute with the primary em 
ployer, while at the same time it 


interterence with the 


such 


disclose with the pri 
mary 
ment does 
avoids 
unnecessary neutral 
mployer’s business.’ 

lhe 


donment ot 
the 


forezgomg language aban 
the 


Board in 


presages 
distinctions heretofore 
drawn by common-premis¢ 


between and fixed situs 
picketing 
Vantage ol 


The legality § of 


cases roving situs 


This new approach has the ad 
and uniformity 
secondary picketing no 
longer depends on such apparently arbi 
the industry involved ot 
the permanence of the neutral’s attachment 
to the picketed premises. Such considera 


tions have been displaced by tests geared 


concreteness 


trary tactors as 


to the impact of the picketing on the neutral 


Unions now are apprised with a reason 


able degree of precision as to what picketing 
lawful; it re 
they will adopt 


a policy of voluntary compliance with this 


at common premises 158 mains 


to be seen to what extent 


new “code of fair picketing.” 


Harm to Neutrals v. Value to Unions 

Analysis of the 
that, 
tactic as 


foregoing decision sug 


gests 


in Classifying a particular union 


primary or secondary, the Board's 


” See General Counsel's brief 
examiner in Stover Steel 
5-CC-29 

” Oil Workers International Union 
at footnote 43. 

" Hoosier Petroleum 
footnote 52 


filed with trial 
Service, Case No 


ClO, cited 


Company, Inc cited at 





approach, although not clearly articulated, 
has been in large measure one of balancing 
the harm inflicted thereby on neutrals against 
the importance of such action to the union 
in its contest with the primary employer. 
In those cases where the Board has found 
the challenged action to be secondary, the 
Board might well have thought that the 
injury to the interests of neutrals out- 
weighed the value to the union of the chal- 
lenged action. Where, on the other hand, 
it was apparent that to outlaw such action 
by the union would render it virtually im 
potent vis a vis the primary employer, the 
Board has tended to find the strike or 
picketing to be primary. 

If this analysis is correct, the terms “pri 
’ which 
deci- 


mary action” and “secondary action’ 
the Board has as props for its 
sions, are not rigid concepts but represent 
to a great extent ad hoc judgments as to 
the relative importance of the competing 
interests at stake in each case. Thus, where 
Employer A operates a plant on premises 
occupied only by him and his employees, 
and a union, because of a dispute over his 
labor policies, calls his employees out on 
strike and they picket his plant, it is an 
axiom of labor relations, and a basic premise 
of our national labor relations policy, that 
to proscribe either the strike or the picket- 
ing would destroy the efficacy of the union 
as an agency for bettering the condition of 
A’s employees. At the same time, any harm 
suffered, as a result of the strike, by B, 
a customer or supplier of A, would vary 
with the extent to which A’s normal opera 
tions were curtailed by the strike, and the 
degree of the economic dependence of B 
upon A. Conceivably, such harm might be 
serious if A B’s sole supplier or the 
sole customer However, 
since such total dependence is highly con- 
jectural, the balance of the equities would 
seem to favor the union rather than B 
And, in such a situation, as already shown, 
the Board has, in fact, consistently held 
that the union’s action and 
therefore lawful. 


used 


were 
for B’s output. 


was primary 


On the other hand, where the union in 
the foregoing example has not only struck 
the offending employer, A, but has also 
gone to the separate premises of B, with 
whom it has no dispute over the treatment 
of his employees, and has induced them 
to strike or not to perform particular serv- 
ices in his plant, the Board has held that 


*® Duplex Printing Press Company v, Deering, 
264 U.S. 443 (1921) 
® Bedford Cut Stone Company v, Journeymen 


Stone Cutters’ Association, 274 U. 8S. 37 (1927) 
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Was 
Here, 


merely 


the union’s action with regard to B 
secondary and therefore unlawful. 
the union’s conduct not have 
a peripheral effect on B, as in the previous 
example, but strikes at the very heart of 
his operations, and substantial damage to 
him is more likely than in the first 
supposed. As for the union, to forbid it 
to carry its fight to B’s plant would still 
free to exert direct 


does 


case 


leave it pressure on \ 
The additional leverage which it might gain 
employees en masse 


from conscripting B’s 
at their place of work might reasonably b« 
thought to be more than offset by the 
probable harm that would thereby be in 
flicted on B, an innocent third party. The 
3oard has, in fact, held that picketing of 
a neutral’s secondary 
action and therefore proscribed 

dictated, in 
by a reading of legislative history In 
inveighing against “secondary 
the proponents of 8 (b) (4) (A) must have 
considered that that term embraced at the 
very least any action against a neutral em 
ployer at his own place of business. This 
was the classical, judicial conception of the 
secondary boycott, condemned in the Duplex” 
and Bedford™ cases, both of which were al 
luded to in the debates on the bill.” 


separate premises 1S 
This result 
seem to be 


would any case, 


bc ry cotts,” 


In the roving situs cases, this balancing 
of-interests technique is more readily recog 
nizable. The Board has there emphasized 
the relative ineffectiveness of picketing con 
fined to the base of operations of a primary 
employer whose nonstriking employees spend 
most or all of their working time on trips 
to distant points, and who has few, if any, 
contacts with customers or others at his 
headquarters. If the union’s pickets may 
not follow the employees to their destina 
tion and picket them there, but must remain 
at the isolated premises, the 
union, is with windmills 
At such remote premises, it will not be abl 


employer’s 
merely jousting 
to bring to bear all the pressures normally 
incident to the picketing of a primary em 
ployer. to enable the union to 
overcome this handicap, it is not necessary 
to give it a picket 
employers indiscriminately or to direct pub 
lic opinion them. It suffices to 
permit the union’s pickets to operate only 
when and where they have the 
mum effect—in proximity to their nonstrik 
ing fellow employees while they are actually 
on the secondary premises—and to publicize 


However, 
license to secondary 
against 


can aX! 


4197. See also 93 
1198-4199 


“93 Congressional Record 
Congressional Record 3838 
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the 


erected 


the dispute as one with primary em 
sale 
pressure the 
Board might well 
not likely to 


yustity 


ployer only Having these 


guards against excessive on 
secondary employers, the 
thought that they 
any such 
to the 


against the primary employer 


have were 


suffer injury as would 


denying union an important weapon 


lhe same considerations which prompted 
the Board to permit a limited exposure of 
neutrals to “roving situs” picketing apply 
with even more force in the case where the 
neutral employer and the primary employer 
their the 
premises happens, 


base of operations on same 
Where, as 


the primary employer conducts part of his 
which 1s, 


have 
frequently 
locati« mn, 


business in a 
| 


separate 
however, so from his 
and the public that it 
futile to picket there, the case is essentially 
the situation 


where 


employees 
would be 


isolated 
gener al 
“roving situs” 
the primary 


identical with 
Furthermore, 
has no place of business except at the com 
mon situs, if he may not be picketed there, 
be picketed anywhere In 
there is therefore 
the common 


employer 


he may not 


such a even more 
reason to permit picketing at 
to the 
as apply in the roving situs cases against 


bus! 


case, 


situs, subject only same safeguards 


any unwarranted interference with the 
ness of neutral employers on those premises 


As the 


its dicta im 


courts, the Supreme Court in 


the Rice Milling case, 


for 
above, re 


PLUNGING 


“Outside the field of taxation, probably 
flexi 
be 


relations 


the serious threat to market 


most 
bility 
found in 


and individual intitiative is to 
labor-management 
the 


This, in 


economy, 
effect, 
If the 


proves to be as 


Over large sectors ot 


labor costs are frozen 
means that prices also are frozen 
business readjustment 
mild and short-lived as most forecasters 
apparently expect it to be, this rigidity 
of prices and costs may not be a serious 
business activity or a 


obstacle to high 


factor in unemployment. It is, 
however, not difficult 


which the failure of labor costs 


critical 
to imagine a situ 
ation in 
to adapt themselves to downward tend 


encies in general prices could become a 


NLRB, cited 
Trade Chauf 


’ Di Giorgio Fruit Corporation v 
at footnote 8; NLRB wv, Service 
feurs, cited at footnote 8 
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jected a literal construction of 8 (b) (4) (A) 
the strike” 
employer 01 


as condemning “ordinary agaist 


a primary any picketing ad 
dressed to his employees 
} picketing is 


neutrals as 


Moreover, nso 
the 
approac I 


the 


far as such directed at 


employees ol they 
the primary emplover’s separate premises 
Supreme Court's decision in that case, al 
though not resting on the Board’s primary 
application ot 


Two courts 


action theory, precludes the 
& (b) (4) (A) to such pressures 
of appeals have approved the Board’s view 
that such picketing, although affecting the 
employees of neutrals, is lawful under 8 (b) 
(4) (A) because One such court 
has taken the 
The only decision 
view by 
in the Rice Milling case, although on grounds 
not involving the between the court 
of appeals and the Board. The application 
of the Moore Dry Dock tests to roving situs 
picketing the New 
York Court of federal 
appellate court to 


primary.’ 
a dictum.” 
the Board’ 


a court of appeals was reversed 


contrary view 1n 


adverse to 


issue 


approve d by 
} 


Appeals, the 


consider the question.” 


has been 


only 


that, unless we 
that the Board 
modity as to the legality 
picketing under & (b) (4) (A), 
the area of permissible primary action here 
staked the Board is likely to 


mitact some time to 


It would theretore 


credit 


scem 
recent indications 
itself may its view 
of primary 
tofore out by 


come 


[The End] 


remaim for 


WAGELINE 


cause ot | 


hardship throughout the 


itselt 


great 
economy, and most of all to labor 
‘A situation as deep-rooted as this is 


not easily changed. For two generations, 
the 
workers in particular 
that 


( xclusive MMMuUunItS 


industrial 
taught 
enjoy 
to market forces that 


public in general and 


have been 


to believe Vages can an 


determine the prices of commodities and 
services in general As long as the 
belief the 
mind and in political and economic in 
the 
threat 

torm of 


remains imbedded in popular 
economy will continue to 
that this 


market 


stitutions, 
the 
harmful 


face particularly 


rigidity will 


make business readjustments longer and 


than they need be 
Guaranty Survey, February, 1954 


more severe 


* Joliet Contractors Association 1 
cited at footnote 11 

| NLRB wv. Service 
footnote 8 


NLEB, 


Trade Chauffeurs cited at 
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Time Study and the NLRA 


COLLECTIVE BARGAINING OF PRODUCTION STANDARDS AND 
WORK LOADS IS ONE OF THE SEVERAL TIME-STUDY ISSUES 


DISCUSSED BY THE AUTHOR 


IN THIS INTERESTING STUDY 





oe National Labor Relations Board is 
concerned with time-study and incen- 
tive wage disputes only (1) when labor or 
management refuses to bargain collectively 
over such matters in accordance with Sec- 
tions 8 (a) (5) and & (b) (3) of the 
amended National Labor Relations Act and 
(2) when the dispute involves the organ- 
izational privileges of time-study employees, 
or the appropriateness of bargaining units 
composed wholly or in part of such em- 
ployees, within the meaning of Sections 
2 (3), 2 (11), 2 (12) and 9 (b) (1) of the 
amended act. The rulings of the NLRB on 
the various aspects of these two problems, 
and the Board’s reasoning behind its gen 
eral policies relating to these points of dis- 
pute, are summarized below. 

One of the most hotly contested issues 
between labor and management, particularly 
in the textile industry, is the negotiability 
or bargainability of production standards 
and work loads. The first time the Board 
had occasion to rule on this question was 
on March 2, 1940, in the Woodside Cotton 
Mills which the company was 
adjudged guilty of refusal to bargain 
cause of its policies in withdrawing from 
the sphere of collective bargaining a num- 
ber of matters “ordinarily considered proper 
subjects for bargaining,” including the “de 
tersnination of work standards, assignments 
and loads,” without the consultation or con- 


case,’ in 
be- 


121 NLRB 42 (1940). 

2 Otis Elevator Company, 102 NLRB, No. 72 
(1953). See also Betty Brooks Company, 99 
NLRB, No. 160 (1952): and Hughes Tool Com- 
pany, 100 NLRB, No. 39 (1952). 

Cf. Mason & Hughes, Inc., 8 NLRB 848 
(1949); Top Mode Manufacturing Company, 97 
NLRB. No. 197 (1952); Sue-Ann Manufacturing 
Company, 98 NLRB, No. 139 (1952); City Pack- 
ing Company, 98 NLRB, No. 203 (1952): and 
East Texas Steel Castings Company, 99 NLRB, 
No. 162 (1952). 

‘Aspects of an incentive wage program in- 
clude not only the setting of production output 
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sent of the union. This ruling of the Board 
established the legal right of labor organ- 
izations to participate in time study and 
other rate-setting methods, either through 
actual participation on an equal basis with 
management in the initial determination of 
production the 
negotiations of changes in established pro- 


standards or in grievance 


duction standards 


Where the relies on the 
method of collective bargaining 
over production standards, the rights of the 
union to review time-study data 
and to conduct its own studies “in 
order intelligently to appraise the merits” 
of employee grievances has also been clearly 
established by the Board.’ 


latter 
control 


union 


original 
time 


The general appropriateness of the incen- 
tive method of wage payment as a subject 
for collective bargaining has also been con- 
firmed by the Board in a number of cases. 
In general, an employer may neither initiate 
nor abolish an nor 
make any changes in an established plan, 


incentive wage plan, 
without consulting the union and receiving 
The prohibition of 
unilateral changes in an incentive wage plan 


its consent. Board’s 
over the objections of the union applies to 
changes in production standards as well as 
to changes in other aspects of the incentive 


affect directly the 


4 


program which more 


earnings opportunity of the workers 


or time standards, but also pecuniary particu- 
lars such as (among others) the incentive 
premium rate, guaranteed minimum earnings, 
the minimum period for computing premium 
and guaranteed minimum earnings, the _ in- 
centive increment or differential, allowances for 
reduction in output beyond control of the work- 
ers, guarantees against ‘‘rate cutting,”’ and 
protection of the earnings of experienced work- 
ers under group incentives when new employees 
are introduced into a working group. There is 
no phase of time study and/or wage incentives 
which does not fall within the scope of collective 
bargaining as decreed by the Board 
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Relations 
that 


ler 


Until 1946, the National Labor 
Board had held in 


time-study personnel 


numerous cases 
consi 
discretion in the 


either 


exercising 
and 
their 


able judgment per 


formance of functions are 


managerial employees, o1 con 
fidential 
agement and that, therefore, they not 
entitled to organizational privileges under the 
National Labor Relations Act. The Board rea 
that, in the 


time-study employees affect too directly the in 


enjov a 


status closely related to man 


were 


soned some cases, functions of 
terests of other employees to warrant their in 
clusion as “employees” within the meaning o! 
Section 2(3) of the and that, in other 


where the work of the time-study men 


act ° 
cases, 
does not affect the earnings of other employees, 
thei and functions 
less sufficiently akin to 
their exclusion 


interests are neverthe 


those of manage 
ment to the 
bargaining privileges of the act.* Particular 
importance was placed in cases of the iatter 
type on the function of time-study men in 
behali 


warrant trom 


attending grievance conferences on 


of the company “or otherwise act[ing] in a 


confidential capacity in respect to matters 


relating directly to the problem of labor 
relations.” 

However, in the Ford Motor Company 
case,’ decided on March 28, 1946, the Board 
re-examined its definitions of terms and 
rejected the company’s contention that time 
“managerial” or “con- 


thus 


study personnel are 


fidential” 


decisions 


employees, overruling its 
in all preceding cases of a similar 


nature 


It redefined “managerial” employees 


‘cf. Gar Wood Industries, Inc., 41 NLRB 
1156 (1942): Westinghouse Electric & Manufac- 
turing Company, 54 NLRB 272 (1944); Mica 
mold Radio Corporation, 58 NLRB 888 (1944) 
and Star Watch Case Company, 61 NLRB 1389 
(1945) 

‘Cf. Oliver Farm Equipment Company, 53 
NLRB 1078 (1943); Consolidated Vultee Aircraft 
Corporation, 54 NLRB 103 (1943); Yale & Towne 


Time Study and the NLRA 


to include only those “executive employees 
and effectu- 
the 
“confidential” so as to embrace only 


and act ina 


who formulate, determine, 


ate management policies,” and limited 
term 
those “employees who assist 


confidential capacity to persons who 
the 
reiations.” In the 


employees within the 


exel 
field of 
inclusion 


cise ‘managerial’ functions in 


] 
labor rejecting 
ot time-study scope 


of these newly formulated definitions, the 


Boar d held 
its Phe 
study 


denominator of all time 


their 


common 
personnel is performance of 
time 


utilized by 


through 
which 


fact-finding duties 


motion 


means ol 


and studies are 


management in determining techniques of 


and [incentive] rates of 


They cannot be 


prod iction pay 
regarded as formulat 
ing, determining, and effectuating manage 
ment lor they 


information which may be 


policies, merely supply 


used by the em- 
ployer in establishing policy regarding labor 


Nor can | 


relations considered as 
‘confidential’, inasmuch as they are primarily 


they be 


with the gathering of technical 


do not 


concerned 


data, and assist and act in a con 


fidential capacity to a managerial employee 
in the field of 


labor relations.’ 


Though continuing to exclude them from 
bargaining units of other employees becaus« 
of their specialized training and diverse 
the 


first 


Board ruled inl 
that a 


employees 18 


interests and 
the Ford 
separate unit ot 
appropriate. In 
ployees as a separate 


Board the 


functions, 
the 
time 


Case 1o! time 


study 
certifying time-study em 
the 


em 


bargaining unit, 
has rejected 
that 


only 


contention ot 
certification should be 
the 


represented by 


ployers such 
time-study 
the 

the 


perceives 


valid insofar as men 


are not Sarr union 


which currently represents 
that it 
necessary conflict between self-organization 


the faithful 


production 
employees, replying “no 


collective bargaining and 


of duty.”* 


and 
pertormance 
the NLRB, and 


the reasoning behind this policy, has con 


This revised policy of 
Board decisions in cases 
the 
The passage of the amended National Labor 
Relations Act, or the so-called Vaft-Hart 
ley Law, on June 23, 1947, has not required 


tinued to dominate 


of a similar nature up to present time 


a modification of this general policy in any way 


Manufacturing Company, 55 NLRB 66 (1944). 60 
NLRB 626 (1945); and Inland Steel Container 
Company, 56 NLRB 138 (1944) 

766 NLRB 1317 (1946) 

* Case cited at footnote 7 

*Cf. Chicago Pneumatic Tool Company, 81 
NLRB 584 (1949): and Chase Aircraft Company, 
Inc., 91 NLRB 288 (1950) 
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However, the amended version of the 
NLRA has required the Board to give con- 
sideration to several new provisions of the 
law bearirig on the “employee” status of 
time-study personnel and the appropriate- 
ness of bargaining units composed wholly 
or partially of time-study employees. These 
provisions relate to the express exclusion 
of “supervisors” from any bargaining unit 
and the special treatment accorded “profes- 
sional” employees.” 

sy 1946, 
personnel, the 


as in the case of time-study 
soard had adopted a policy 
of certifying the organization of foremen 
and other supervisors as a separate bargain- 
ing unit, much to the distress of manage- 
ment. In excluding supervisors from the 
provisions of the law, the framers of the 
amended act defined a “supervisor” as any- 
one having, among other things, “authority” 
other employees or to “adjust 
grievances,” or “effectively to recommend 
such action.” Many employers immediately 
recognized in this definition what they 
thought were two loopholes through which 
they could circumvent the past decisions of 
the Board and prevent further unionization 
of their time-study personnel. However, in 
all cases brought before it after passage of 
the Taft-Hartley Act, the Board held that 
time-study employees are not “supervisors” 
within the meaning and intent of the new 
law." The Board’s reasoning in its exclu- 
sion of time-study from the 
supervisory category is as follows: 


to “reward” 


employees 
“Time study men are not ‘supervisors’ 
within the meaning of the amended NLRA 
on the theory that they have ‘authority’ to 
While their functions 
have an effect on the 
employees, effect 
and does not stem 


‘reward’ employees. 
as technicians may 
earnings of other such 
is entirely incidental 
bona-fide supervisory 
such as granting or 


trom power to re- 


ward recommending 
merit raises. 

“Nor are time study men ‘supervisors’ 
within the meaning of the amended NLRA 
on the theory that they have ‘authority’ to 
‘adjust grievances’ in that they participate 
in the adjustment of grievances over incen- 
tive and often succeed in having 
grievances disposed of. Time study men’s par- 
ticipation in grievance adjustment is limited 
to the role of fact-finders and experts and 
does not extend to ‘adjustment’ of griev- 


rates 


” Pub. L. 101, 80th Cong., 1st Sess., ‘‘Labor 
Management Relations Act,’’ June 23, 1947, Secs. 
2(11), 2(12) and 9(b) (1). 

"Cf. Worthington Pump & Machinery Com- 


pany, 7 NLRB 678 (1947); Detroit Harvester 
Company, 79 NLRB 1316 (1948); Timken-Detroit 
Arle Company, 80 NLRB 1075 (1948): and 
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Since 1949, when the United Auto- 
mobile Workers (CIO) signed a pen- 
sion agreement with the Ford Motor 
Co., the union has negotiated more 
than 200 distinct pension plans— 
a larger number than that in which 
any other union has been involved. 

—Monthly Labor Review 





ances which implies authority to make con- 
cessions in derogation of the particular time 
study involved.” 

That the 
on the earnings of production employees is 
explained by the 


effect of production standards 


only “incidental” was 


soard as follows: 


men do not set the 


base 
wage The 
employer and the union fix these rates and 
the time 
from hourly rates to piece-work rates 
[ Production 
basis for computing piece-work rates 


“Time study 


rates for production workers. 


study men merely translate them 


standards] which serve as a 
are not final and binding upon the employer 
until they are approved by the . .. [plant 
manager |.” ™ 

In further support of its contention that 
time-study personnel are not “supervisors” 
within the intendment of Section 2(11) of 
the amended act, the Board made the fol 
lowing observation: 

“The legislative history of the 
Management Relations Act, 1947, 
that the Congress gave specific considera 
tion to the ‘employee’ status of time-study 
and that 
was conversant with the 
according bargaining 
[beginning with its ruling in the 
Ford case]. Time-study personnel were 
originally included within the supervisory 
category in the House Bill and, as super 
visors, were denied employee status; how- 
ever, they were not included within such 
supervisory classification in the final Con 


| Ric 


respect to a 


Labor 
reveals 


employees while doing so, it 
Board’s decisions 
such 


rights to em- 


ployees 


ference 

With 
the amended act bearing on the “employee” 
status of time-study personnel, the 
has held that 
are essentially “fact-finders .. . 
considerable judgment and discretion in the 


second provision of 
soard 
time-study employees, who 
exercis[ing]} 


Browne & Sharp Manufacturing Company, 87 
NLRB 1081 (1949). 

2 Browne & Sharp case cited at footnote 11 

4 Timken-Detroit Axle Company, cited at foot- 
note 11. 

% Worthington Pump & Machinery Compony, 
cited at footnote 11 
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performance of their duties [but] not 

to any substantial degree formulat[ing], de- 
termin[ing], or effectuat[ing] .. . manage- 
ment policies” are “professional” employees.” 
he term “professional emplovee” is de 
fined in Section 2 (12) of the act and covers 
work is “predominantly 
involving discretion and 
[and] requiring knowledge 


employe es whose 


intellectual, 
judgment 
of an advanced type in a field of science or 


learning customarily acquired by a pro 


longed course of study in an institution 


of higher learning.” Inasmuch as the work 


of some so-called time-study men is merely 


routine or clerical in nature, the Board 


analyzes the nature of the work performed 


by time-study personnel in individual cases 


to determine whether they can properly b« 
m” 


grouped as “professional” employees 


Since the Board has adjudged time-study 


personnel who pertorm the usual rate-set 


ting functions to be professional rather 
than confidential, supervisory or managerial 
employees, it has had to give consideration 
to the provision in the amended act which 
accords special treatment to such employees. 
According to Section 9 (b) (1) of the re 
vised law, professional employees cannot be 
included in a bargaining unit with nonpro- 
fessional emplovees unless a majority of the 
professional employees vote for such inclu 
There is nothing in this 
however, which makes it mandatory for the 


sion provision, 


Board to certify mixed bargaining units of 
time-study and other employees in the event 
that a majority of the time-study personnel 
grouped with nonprofes 
Board 


should vote to be 
sional employees. In this respect, the 
to follow its” established 


study 


has continued 


policy of excluding time employees 


units of other employees 
lack of any 


community of interest.’ 


from bargaining 
substantial 


[The End] 


where there is a 


DIVISION OF LABOR LEGISLATION 


“The theme of this Conference 
Strengthening State Labor Departments 

is very close to the President’s heart. 
You know 
the conviction 
should 
government 


he has repeatedly expressed 

that the States 
more of the 
He does not 
country as large and diverse as ours, that 
every need can or should be met in 
Washington. From the earliest days of 
the Republic, the genius of America has 
willingness and 
capacity to experiment, to improvise, to 
cooperate with others to meet common 
problems at the community or State 
levels. The President has recognized 
this native ability of ours in a number 
of ways. Among others, he has appointed 
a Commission to survey Federal-State 
relationships in all areas of government 
and to clarify the fields in which each 
may most efficiently operate. 


several 
functions of 
believe in a 


carry 


been in our people’s 


“The President recognizes, as do you 
and I, that there are social and economic 
which can be met only by 
He has expressed the 


problems 
Federal action. 
philosophy of this Administration that it 
should be liberal in meeting human needs 


Cf. Worthington Pump & Machinery Com- 


pany, cited at footnote 11; Detroit Harvester 
Company, cited at footnote 11; Timken-Detroit 
Azle Company, cited at footnote 11; F. W. 
Sickles Company, 81 NLRB 390 (1949); Westing- 
house Electric Corporation, 89 NLRB 8 (1950): 
and General Electric Company, 89 NLRB 726 
(1950). 


Time Study and the NLRA 


and conservative in dealing with eco 


nomic questions. In his Economic re 
port, therefore, he called for bold steps 
to protect and promote economic stability.’ 
He has proposed ‘modernizing unemploy 
ment insurance, broadening the base and 
benefits of old-age insurance,’ and ‘making 
improvements in the planning of public 
works programs : 

“President Eisenhower has repeatedly 
indicated his intention of strengthening 
the United States Department of Labor 
that it may better you 
Chis coupled with his desire for enlarged 


in order serve 
State participation in governmental fun¢ 
benefit us both 
teaches that as one is strong, so is the 
other. I hope at this 
may become acquainted with each other’s 
problems and 
harmonious 


tions can Experience 


Conference we 


develop a closer, mor 
and productive 
between State and Federal labor depart 
ments for the benefit of 
and for all the 


States.”—Secretary of 


association 


wage-carners, 
United 
Labor James P 


people of the 


Mitchell in an address to the Twentieth 
National Conference on Labor Legisla 
tion, Washington, D. C., February 24, 1954 


* For instances in which timestudy em- 
ployees were not accorded professional status, 
ef. Aragon-Baldwin Mills, Inc., 80 NLRB 1042 
(1948); and Ohio Steel Foundry Company, 92 
NLRB 783 (1950) 

"Cf. Chicago Pneumatic Tool Company, cited 
at footnote 9: Minneapolis-Moline Company, 85 
NLRB 587 (1949) 
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Union Procedures 
for Settling Jurisdictional Disputes 


NOT ONLY UNIONS, BUT EMPLOYERS AND CONSUMERS AS WELL 
ARE OFTEN AFFECTED BY JURISDICTIONAL WARFARE TACTICS 





The substance of this article was 
initially presented by the author to 
the Labor Law Round Table during 
the annual meeting of the Association 
of American Law Schools in Decem- 
ber, 1953, at Chicago, Illinois. 





| NION internal procedures for settling 
jurisdictional disputes are frequently de- 
nounced as being not only ineffectual but 
undemocratic as well. The following dis- 
cussion is devoted to a critical examinatio1 
of those strictures. 

Jurisdictional disputes are not commonly 
regarded as purely internal union affairs, 
but rather as problems affecting the public 
as a whole. This is because so many of 
these disputes cannot be settled peaceably 
by the parties and break out into the open. 
At this stage they characteristically affect 
adversely the rights and interests of third 
parties, that is, employers and consumers. 

Generically, the tactics employed by unions 
against each other in jurisdictional warfare 
are akin to a secondary boycott; in effect, 
they strike at their opponents over the 
shoulder of some third party, usually an 
employer. The fact that some employers 
are willing to be used as a shield by one 
of the contending unions—or to put it an- 
other way, the fact that some employers 
deliberately embark on a course of conduct 
that lends itself to this type of exploitation 
—is not generally understood; and in any 

1See Teller, Labor Disputes and Collective 
Bargaining, Vol. I, Secs. 88, 130-133 (1940) and 
cases therein cited. 

2? Nine states (California, Colorado, Florida, 
Iowa, Massachusetts, Michigan, Minnesota, 
Pennsylvania and Wisconsin) have legislated in 
one form or another against jurisdictional 
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case, there are a sufficient number of bona 
fide neutrals who are unwillingly conscripted 
in battles between foes to 


justify public concern about the problem 


jurisdictional 


For these reasons courts and legislatures 
have never demonstrated the same reluct- 
ance to interfere in jurisdictional contro- 
versies that they have shown when confronted 
by problems relating, for example, to ad- 
expulsion from The 
former have found no difficulty in holding 
that jurisdictional strikes and boycotts are 
unjustified inflictions of temporal damage; ' 
the latter have increasingly in recent years 
adopted specific laws to curb jurisdictional 


mission or unions 


warfare and to punish those who engage 
in it. 

Of particular significance, also, is the fact 
that unions, while bitterly 
attempts of outsiders to regulate their ad 
administrative 


resenting tne 


mission, disciplinary and 
policies, have put up only a token resistance 
to judicial and legislative curbs on juris 
dictional strikes. 
welcome these restrictions; indeed, they Op- 
But 


their 


They do not, of course, 


principle 
lacking in 
prophets, 


them as a matter of 
conviction is 


their 


pose 
the fire of 
arguments 
both major and minor, from Gompers’ time 


and sages and 
to the present, have denounced jurisdiction- 
warned that 
unless it is contained it will bring about the 
the House of Labor 


al strife and have solemnly 
eventual downfall of 

Distaste for jurisdictional] strife, however, 
cannot obscure the transcendant importance 
of the concept of jurisdiction to union or- 
A provision outlawing jurisdictional 
Strikes in a 1943 Kansas statute was declared 
unconstitutional in Stapleton v. Mitchell, 9 
LABOR CASES { 62,574, 60 F. Supp. 51 (DC Kan., 
1945), appeal dismissed by stipulation, 326 U.S 
690 (1945). 


strikes. 
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ganization and to the conduct of internal 
union affairs. 
gorically that the principle of wnion juris 
foundation of trade 


Indeed, it may be stated cate- 


diction lies at the very 
union structure in this country and that it 
is the feature which most clearly distin- 
guishes the American labor movement from 
its European counterparts. This theory of 
jurisdiction has been succinctly stated by 
George E, Barnett, as follows: 


“Complete sovereignty resides in the 
Every local union in the 


repre- 


national union. 
of trades 


must 


particular trade or 
sented by the national 
to the national union or it is an 
(dual) organization. Only 
union in the territory covered (United States 
and Canada) can be a legitimate union. Any 
rival local, sectional or national union is an 
(dual) National unions are 
not subject to coercion or 
other 
federal or other. 


group 
union belong 
outlaw 


one national 


outlaw union, 
control by any 


trade-union 


3 


form ot organization 


It must be remembered, of that 
Barnett’s statement appeared in 1931, before 
the enactment of the National Labor Re 
lations Act and the rise of the CIO. Sub 
developments have, in practice, 


course, 


sequent 
modified the theory as classically stated; 
yet allegiance to the principle of national 
union sovereignty and craft autonomy ré¢ 
mains the first article of faith in the federa 
tion’s philosophy and continues as a useful 
jurisdictional 


concept in the analysis of 


disputes 

\ detailed 
sovereignty 1s 
It is sufficient to note 


analysis of the theory ot 


outside the scope ot 


that 


union 
this discussion 
Causes of 


Trade Unions 
401 (1931) 


“The 
American 
Review 400 


Jurisdictional Disputes in 
' 9 Harvard Business 


Jurisdictional Disputes 


within the framework of the theory jurisdic 
tion is regarded as a property right, and 
that the union charter defining its juris 
diction serves as a kind of title of ownership. 
As John Dunlop has pointed out, the notion 
that jurisdiction is property is emphasized 
by the AFL constitution (Article IX, Sec- 
tion 11), which refers to any encroachment 


”4 


on a union’s jurisdiction as a “trespass 


Now the notion that jurisdiction is prop 
erty has very serious implications for the 
democratic settlement of jurisdictional dis 
putes. A property right, as Morris Cohen 
observed, is not to be identified with physi 
cal possession; it is a relation “not between 
an owner thing, but 
owner and other individuals in reference to 


and a between the 


things.” And “the essence of private prop 


erty is always the right to exclude others.” * 
It follows, therefore, that if a union has a 
property right in certain types of work, this 
right is paramount, not only over the claims 
the wishes 
the work. 


of a rival union, but also over 


of the men actually performing 


An appreciation of this view is necessary 
AKL attitude 
time of the 
labor 


understanding of the 
toward the CIO at the 
division in the ranks of 


to an 
great 
To some it 

that the 
ignore the 


has always seemed 


AFL 


condition 


inconsistent 
hand, 
aspirations of 


could, on the 


and large masses 
of unorganized workers and, on the other, 
efforts of the 
Organization to 


From the AFI 


was not the 


oppose the Committee for 
Industrial 
workers, 

however, it 


organize those 


point of view, 
workers and their 
own wishes which were important here, but 
rather the itself the job 
This territory belonged, or so the AFL 
thought, to its athliated and 
the fact that they had neglected to exploit 
it in no diminished 


work territory 


own unions; 


Way their imperium 
Over it, with its accompanying right to ex- 


clude all others from the field 


CIO troubled 
by problems of jurisdiction within its own 
ranks—at least in the 
development. The 
obvious. First, since its affiliates were all 


In contrast, the was not 


early days of its 
reasons for this are 
organized on an industrial basis, the number 
of jurisdictional clashes between them was 
necessarily limited Second, the activities 

affiliates were, for the most part, 
concentrated on organizing the unorganized: 


of these 


there were so many of these workers that 


‘Jurisdictional Disputes,’’ Proceedings of 
New York University Second Annual Conference: 
on Labor (1949), pp. 477, 482 

Property and Sovereignty,’’ 13 Cornell Law 
Quarterly 8, 12 (1927) 
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the problem of getting them into unions 
overshadowed questions of jurisdictional 
claims by the various CIO affiliates. 


In recent years, however, the pool of 
organizable workers has shrunk consider- 
ably, and at the same time the CIO unions 
have matured and have developed ideologies 
and institutional goals of their own. While 
the incidence and form of their jurisdic- 
tional disputes differ from those of the 
AFL, such disputes are nevertheless a 
significant factor in CIO internal affairs. 


Let us now consider briefly the means 
employed by the two labor federations to 
settle their jurisdictional disputes internally, 
and the extent to which those methods 
meet the tests of democratic procedure. 


Representation Disputes 


At the outset one must admit the im- 
possibility of formulating a thoroughtly 
satisfactory definition of “democratic pro- 
cedure.” I can think of no better touch- 
stone in representation cases, however, than 
Section 7 of the National Labor Relations 
Act, which declares that workers “shall 
have the right to self-organization, to form, 
join, or assist labor organizations, [and] 
to bargain collectively through representa- 
tives of their own choosing.” Applying 
that test, we must concede that the classical 
theory of jurisdiction endorsed by the AFL 
is undemocratic; for, as mentioned earlier, 
that theory simply ignores the wishes of 
the workers insofar as they conflict with 
the “rights” of the union which “owns” the 
work, 


We are speaking, however, of procedures 
rather than theories, and in practice there is 
a great gap between the two, especially 
when the jurisdictional dispute involves the 
representation of employees rather than the 
claim to exclusive control of certain types 
of work. Such representation disputes be- 
tween AFL affiliates have historically been 
determined on a de ‘facto rather than a de 
jure basis; and under the NLRA, of course, 
these two have tended to merge, 
since the union which has the allegiance of 
the workers will normally win the repre- 
sentation election. 


bases 


Now whether or not this purely prag- 
matic determination in a_ representation 
dispute is democratic obviously depends 
upon one’s point of view. If Union A has, 
under the terms of its charter, exclusive 
jurisdiction over the work involved, and 
Union B, in spite of this fact, organizes the 
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employees performing that work, it may be 
argued that Union B is undemocratically 
flouting the constitution of the AFL by 
“trespassing” on the “property” of a co- 
affiliate. On the other hand, assuming that 
Union B is freely chosen by the workers in 
question as their bargaining representative, 
it may be argued in reply that this is an 
example of democracy at work. 


There is, however, a deceptive oversimpli- 
fication in this latter view. Union B is, 
after all, not likely to be “freely chosen by 
the workers” in an election if it has not 
previously put in a good deal of hard work 
on an organizing campaign. A question at 
once arises, therefore, as to the propriety of 
its undertaking such a campaign in the first 
place. 

What I am suggesting is that some re- 
strictions ought to be imposed upon the 


right of unions to compete for allegiance of 
workers and upon the corresponding right 
of workers to an 
gaining representatives. 
any limitation we are much more likely to 


unlimited choice of bar 
In the absence of 


have anarchy than democracy in industrial 
relations, 

One encounters relatively little opposition 
to this notion when the limitations are im- 
posed by statute or by administrative action. 
The Taft-Hartley Act, for example, estab 
lishes qualifying requirements for unions 
wishing to appear on an election ballot 
which have in some instances actually pre- 
vented the certification of tlie union favored 
by a majority of the workers concerned; 
and an NLRB determination of the scope 
of the bargaining unit frequently has the 
practical effect of eliminating one or more 
unions from effective participation in the 
election. Why, then, is it undemocratic 
for the AFL to adhere to a concept of juris- 
diction that deprives any given group of 
workers of the opportunity to vote for or 
against more than one union in a representa 
tion election? 


Whatever merit there may be in this 
point, it is obvious *hat the AFL has not 
been successful in preventing coaffiliates 
from competing with each other in repre- 
sentation elections. A strong case can be 
made, however, for the desirability of a pro 
cedure by which the claims of potential 
union competitors are determined by the 
parent federation in advance of either an 
organizing campaign or an election. Under 
such a procedure the workers would, it is 
true, be denied a variety of choice, unless 
an independent union or one affiliated with 
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another federation were also on the ballot; 
but there is nothing undemocratic in such 
an arrangement and it would tend to pro 
mote industrial stability 


This very proceduré has in tact been 
adopted by the CIO, under the terms of an 
“Agreement Governing Organizational Dis- 
putes,”" which has been ratified by all 
affiliates but two: the Lithographers and the 
Brewery Workers. That agreement pro 
vides for the appointment of an organiza 
tional disputes arbitrator and gives him 
wide discretion in the determination of dis 
putes submitted to him. His awards are 


expressly declared in the agreement to be 


final and binding and to constitute a legally 


enforceable obligation of each of the parties 


Moreover, the agreement is quite specific 
in enumerating the factors that the arbi 
trator must consider in making his deci 
sion. The overriding considerations in each 
case are declared to be the “interests of 
the employees involved” and the preserva 
tion of the “good name and the orderly 
functioning” of the CIO Other factors 
which must taken into account, where 
relevant, are (1) the charter or customary 
jurisdiction of each of the unions involved; 
(2) the extent to which each of the unions 
has organized the industry, area or par 
ticular plant involved; and (3) the ability 
ot each of the competing unions to provide 
service to the employees involved. 


Under circumstances in which it is 
possible or feasible for the arbitrator to 
decide in advance of an NLRB election 
which CIO union is entitled to a place on 
the ballot, he may, subject to the Board's 
approval, order that only the name of the 
In the event the CIO 
wins, a subsequent decision may be required 


national CIO appear 


to resolve conflicting jurisdictional claims 
of two or more rival affiliates. The workers 
are thus deprived of the right finally to 
determine their bargaining representative; 
but at least they are fully aware of this 
fact when they vote. It seems fair to as 
sume that if the CIO wins in such a situ 
ation, the workers have expressed a prefer 
ence for any CIO union over no union ort 
any non-CIO union on the ballot 


Space does not permit a more detailed 


description of this agreement. It is at once 


apparent, however, that it places primary 
emphasis upon the wishes of the employees, 
rather than upon individual union claims 


of job ownership. This circumstance is ex 


Reprinted at 2 CCH Labor Law Reports 
(4th Ed.) © 5230, pp. 5770 and following 


Jurisdictional Disputes 


plained, at least in part, by the fact that 
jurisdictional disputes between CIO affili- 
ates are typically over representation rights; 
serious work-assignment disputes are vir- 
tually unknown in the CIO Whatever 
may be the cause, however, it must be said 
thaf the program established by the CIO 
for the settlement of jurisdictional disputes 
between its affiliates satisfies to an admiu 
able degree the requirements of a procedure 
that is both efficient and democrati 


Work-Assignment Disputes 


Turning now to a consideration of work 
assignment disputes, we will search in vain 
for an acceptable standard of democratic 
procedure tor handling such disputes that 
can be readily achieved. Here it is apparent 
that Section 7 of the NLRA is of no help; 
for the source of the jurisdictional conflict 
is not the workers but the work itself In 
this type of situation the wishes of the 
workers are identical with the claims of 
the unions which represent them, and those 
claims, based upon the respective union 
charters, are usually something less than 


conclusive 


It is perfectly understandable, therefore, 
why work-assignment disputes should prove 
so difficult to resolve once and for all. The 
AFL, which has been plagued by such con 
troversies since its inception, is itself loath 
to make a final and binding desision be 
cause in so doing it encroaches upon the 
jealously guarded autonomy of its affiliates 
Traditionally, it has dealt with these 
disputes in an extremely flexible and many 
sided manner, employing a technique de 
veloped and used with consummate skill by 
Essentially, this tech 
nique consists of mediation combined with 


Samuel Gompers 


alternate applications of the stick and the 
carrot to the recalcitrant party. Inevitably, 
the federation has sided with the stronger 
unions in cases of prolonged disputes 
Bearing in mind the prime necessity fo 
survival, it could scarecly have done othe: 
wise, since the alternative would very likely 
have been a disastrous series of secessions 


by powerful unions 


This sensitivity of the AFL to altera 
tions in the power structure within § the 
federation, with its consequent vacillation 
and calculated ambiguity in dealing with 
jurisdictional disputes, has been a favorite 
target of criticism by outsiders. But surely 
it is the lack of efficiency, rather than the 





lack of democracy, that is open to criticism. 
Power within the labor movement is almost 
always a function of size; and it may be 
argued that in responding so sensitively to 
power shifts the federation is in fact acting 
democratically by promptly modifying its 
actions in response to the will of the majority. 


The validity of this argument depends 
entirely upon the weight accorded the prin- 
ciple of craft autonomy, Obviously, if the 
will of the majority is to govern, that prin- 
ciple goes out the window. The problem 
is more apparent than real, however, be- 
cause the federation long ago accepted the 
necessity of honoring that principle more in 
the breach than in the observance in order 
to survive. Craft autonomy is a useful fic- 
tion, carefully nurtured and _ skillfully in- 
voked by the federation in appropriate 
cases; but strict and consistent adherence to 
the principle is clearly out of the question. 


A much 
fairness of the federation’s manner of han- 
dling work-assignment disputes between its 
affiliates is that it fails to consider the 
wishes or claims of the employer, who has 
a vital interest in such disputes. It is all 
very well for the AFL to decide that Union 
A rather than Union B has jurisdiction over 
certain work, but the employer 


more serious objection to the 


types ol 


may have what seem to him to be good and 


sufficient reasons why the members of Un- 
ion B should be assigned the work. 


Stated in those terms, the objection ap- 
pears to be unanswerable. Indeed, its merit 
is tacitly recognized by those unions which 
have, together with employers in the build- 
ing and construction industry, established 
the National Joint Board for the Settlement 
of Jurisdictional Disputes in the Building 
Trades. To this group of union and em- 
ployer representatives are referred probably 
the most complex of all work-assignment 
disputes, and these are resolved with the 
help, if necessary, of the impartial chairman 
of the joint board 

It seems a little unrealistic, however, to 
expect the dispute settlement procedures 
within the AFL to provide for a hearing of 
the claims of interested employers. Cer- 
tainly this will be true so long as employers 
unilaterally make job assignments that not 
only go contrary to long-established union 
jurisdictional settlements but also depart 
from industry practice. Moreover, while 
the Joint Board for the Settlement of Juris- 
dictional Disputes in the Building Trades 
represents a distinct contribution to indus- 

* See statement of Archibald Cox in Hearings 
Before Senate Committee on Labor and Public 
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-can properly be called democratic. 


trial stability in that industry, there is no 
indication that employers in other industries 
are anxious or willing to cooperate with 
unions in establishing similar agencies 
Finally, it should be noted that even the 
procedures under the NLRA for handling 
work-assignment disputes, which are not 
discussed here, have not resulted in final 
and binding jurisdictional awards based upon 
an evaluation of all conflicting claims.’ 


Democratic Attitude 


If the foregoing 
suggests the need for a substantial adjust 
ment in prevailing attitudes regarding pro- 
cedures for the handling of jurisdictional 
disputes. It that the unions 
have not done quite so poor a job as is 
frequently supposed. While it is true that 
AFL efforts to provide lasting solutions for 
work-assignment disputes between its affili 
with brilliant 


analysis is correct, it 


would seem 


ates have not been crowned 
success, the reasons for its failures cannot 
be attributed to its procedures so much as 
to its organizational structure and to the 
nature of jurisdictional disputes. Certainly, 
the methods it has customarily employed to 
deal with such disputes are democratic 
enough; indeed, one suspects that critics of 
these procedures wish they were more au 


thoritarian. 


With respect to representation questions, 
both the AFL and the CIO have been able, 
if not always willing, to solve disputes of 
this nature through NLRB election proce 
dures. To the extent that the AFL has 
utilized these procedures, it has abandoned 
the fundamental that jurisdiction 
over work is property that a union 
which possesses the jurisdiction also has the 


concept 
and 


exclusive right to organize the workers or 
not organize them, as it sees fit. The CIO, 
however, largely because of its different or 
ganizational structure, has adopted a con 
cept of jurisdiction which conforms more 
naturally to the philosophy of the NLRA 
Moreover, the CIO has developed a thor 
oughly democratic internal procedure for 
settling representation disputes between its 
members which provides an admirable comple- 
ment to the NLRB election machinery. 


There is considerable merit in the argu- 
ment that no solution of work-assignment 
disputes which fails to take into account 
the wishes of both employers and unions 
It is a 
(Continued on page 289) 


Welfare on Proposed Revisions of LMRA, 83d 
Cong., 1st Sess., p. 2418 (1953). 
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Picketing in New York State 
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PREDICTING AN EVENTUAL BAN ON NEARLY ALL PICKETING, 
THIS ARTICLE IS BASED ON A JANUARY 13 ADDRESS TO THE 
SECTION ON LABOR LAW, POST-ADMISSION LEGAL EDUCATION 
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New York 
and adult 
has been so exposed to 


bene present generation of 
lawyers and businessmen 
citizens generally 
a succession of picket lines and strikes, both 
and actual, that we have all 
become accustomed 


concomitant of our economic structure, part 


threatened 
to accepting this as a 
ot the warp and woot of our economic sys 


tem from time immemorial 


The fact is, however, that at common 
law all forms of picketing were regarded 
morals and 


100 years ago, strikes 


as abhorrent to good against 
public policy. Only 
were treated as unlawful conspiracies. And 
in England at that time, in the 1850's, the 
mere administration of union membership 
oaths was punished by seven years servi 


tude in the penal colonies 


In 1896 the Massachusetts 
Judicial Court, in the famous case of Vege- 
lahn v. Gunther, enjoined peaceful picketing 
as illegal, with Justice Oliver Wendell 
Holmes entering a vigorous dissent. It was 
not until the early 1900's, about 50 years 
ago, that the courts of New York permitted 
employees to picket an employer in a labor 
strike. As late as 1909, the prevailing state 
law was that expressed in the California 
case of Pierce v. Stcblemen’s Union? to the 
effect that all labor picketing was illegal 

The 


in the 


Supreme 


federal law was forcibly expressed 
case of Atchison Railway v Gee, in 
which it 1905 that there can 
be no such thing as peaceful picketing any 
than chaste vulgarity, 
or peaceful mobbing, or 


was stated in 
more there can be 
lawful lynching; 
and picketing wag held illegal. 
' 167 Mass. 492 
? 156 Cal. 7( 


Picketing in New York State 


until 1921, in the case of 
Tri-City Trades 


states 


It was not 
American Steel Foundries 7 
Council,’ that the 
Court recognized the lawfulness of peacetul 


United Supreme 
picketing by employees 


In the 1930's the 
two which 


Congress passed the 


have served as the 
phenomenal growth ot 
prerogatives and privileges 
These the Norris-LaGuardia 
Anti-Injunction Act of 1932, inci 
dentally, was passed during the administra 
tion of President Hoover; and the National 


Labor Relations Act (Wagner Act) of 1935 


basi laws 
springboard for the 
labor union 
laws were 


which, 


I want to call particular attention to the 
fact that laws found their 
genesis during a period of deep depression, 


these two basic 


when the law of supply and demand in the 
labor market 
of management 
men than jobs 

the buyer of that is, 
was in a position to take advantage of the 
current market. Many of the individual 
states emulated the federal government and 


was overwhelmingly in favor 
were simply more 
and, theretore, 


management, 


s| here 
there were 


labor, 


adopted state labor relations acts such as 
the New York act of 1935, and 
acts stress the need for protection of 


most ol 
these 
employees against management 

he imbalance in the labor market con- 
tinued through 1940, and so did the solici 
tude of legislatures and courts, both state 
and federal, for the welfare of employees 
With the advent of a new boom and with 
jobs available for all workers, the need for 
protection of the employee vanished, for 
i market so far 
than the 


we were now in a seller's 


concerned, rather 


as labor was 
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had 


now 


the 
than 


buyer’s market which existed in 
1930’s. There 
there were employees to fill them. 

Coincident with this turn of the 


we were to see a turn in the legislative and 


were more jobs 


tables, 


and 
with 


labor 
the 


judicial attitude toward 
their chief 
picketing. 


unions 
weapon of strike 

An interesting observation to be made at 
this time is that in the field of labor law 
the courts have certainly disproved the old 
adage that their decisions follow the elec- 
The voting power of the 
unions in the early 1930's was quite negli- 
gible, and yet it was then that the courts 
and the piled up advantages 
beyond their wildest hopes; and in 1947, 
when the Taft-Hartley law passed, 
modifying some of labor’s privileges, the 
labor unions were three times as powerful 


tion returns 


legislatures 


was 


as they had been 15 vears earlier, and they 
had waxed rich and influential, and yet it 
was then that the started to re 
trench from the near carte blanche which 
they had previously afforded to labor unions. 
It would seem that the courts, as well as 


courts 


the legislatures, were acutely aware of the 
change in the economic situation, and per- 
haps it is to their credit and a commentary 
on the innate good sense of the American 
people that despite the aggrandizement of 
power in the labor unions, there was a 
definite but critical re-examination of labor’s 
most potent weapon, picketing. 
Perhaps the peak of union achievement in 

the legal field of picketing was reached 

*2 LABOR CASES f{ 17,059, 310 U. S. 88 

* AFL Vv. Swing, 3 LABOR CASES { 51,112, 312 
U. S. 321. 

* Milk Wagon Drivers Union 
Meadowmoor Dairies, Inc., 3 
* 51,111, 312 U. S. 287 (1941). 

* Carpenters & Joiners Union of America, 
Local No. 213 v. Ritter’s Cafe, 5 LABOR CASES 
€ 51,137, 315 U. S. 722. 


of Chicago v 
LABOR CASES 
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Kaiden-Kazanjian 


Thornhill U 
Court 
protec ted by 


Alabama; 
that 
the 
guaranty of freedom of speech in the First 
Amendment to the United States 
tution; and in the 1941 Swing case, 
picketing was also allowed. 


1940 case of 
the 
picketing 


in the 


in which Supreme ruled 


peacetul Was 
Const) 
stranger 
However, the 
Meadowmoor 
tainty 
picketing, because it had been attended with 
Subsequently, the 1942 Ritter’s 
that picketing involves 
elements of pressure that 
from the kind of free speech guaranteed by 
the First Amendment, the picketing 
there was enjoined. (This was picketing in 
Texas of Ritter’s 
refused to hire wnion workmen on a build 
with the 


case develops some uncer 


in the Thornhill doctrine by enjoining 


violence. 
ne s . 
case recognized 


distinguish it 
and 


restaurant because he 


ing which had no connection 


restaurant.) 


Subsequently the Giboney case,” the Hank, 
” and the cases of Hughes” 
cam” made it clear that the Supreme 
Court did not hold that either the First 
Amendment guaranteeing freedom of speech, 
or the Fourteenth Amendment (which 
states that shall make or 
law which shatl abridge the privileges 


case and Gaz 


no State enforce 
any 


or immunities of citizens, nor deny to any 


person the equal protection of the laws) 


determinative the 


of lawful picketing 


were in themselves on 


issuc 


In the Hughes case, the court pointed 
out that, “industrial picketing is more than 
The very purpose of a 


and it 


free speech 
picket line is to exert influences 
* Giboney v. Empire Storage and Ice Com- 
pany, 16 LABOR CASES { 65,062, 336 U. S. 490 
(1949) 

” International Brotherhood of Teamsters v 
Hanke, 18 LABOR CASES {§ 65,763, 339 U. S. 470 
(1950) 

" Hughes v. Superior Court of California for 
Contra Costa County, 18 LABOR CASES ‘ 65,762, 
339 U. S. 460 (1950). 

% Building Service Emplayees v. Gazzam, 18 
LABOR CASES { 65,764, 339 U. S. 532 (1950) 
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produces consequences different from other 
modes of communication.” 

The 
amply recognized that picketing, not being 
matter of 


court further said, “It has been 


he equivalent of speech as a 
not its inevitable legal equivalent. 
Picketing is not beyond the control of a 
State if the manner in which picketing is 
which it seeks 


fact, 1s 


conducted or the purpose 
to effectuate gives ground for its disallow- 
A State is not required to 


tolerate in all places and all circumstances 


ance 


even peaceful picketing by an individual.” 


The Hughes case concerned picketing ol 
an employer to compel him to hire colored 
There was no California 
statute prohibiting this, and the declaration 
that such picketing violative of Cali- 
fornia policy against discrimination inherent 
Cali 


help. specific 


was 


in a quota system was made by the 


fornia courts only 


In the Hanke case, the Supreme Court 
pointed out that the economic 
policies of a state depend a great deal upon 
and appraisal of illegal 
economic that the 
as ex- 


social and 
the knowledge 
and 
state’s judgment on 
pressed either by the judiciary or by state 
“weighty title of 


SOC ial factors, and 


these matters, 
statute, are entitled to a 
respect,” by the Supreme Court. 


In the Hanke there was peaceful 
picketing by a union which carried 
“Union people look for the union shop 
card.” The business was run by Hanke and 
The Supreme 


case, 
simply 


signs 


his three sons as copartners 
Court of the State of Washington granted 
an injunction against this picketing on the 
ground that the state favored the policy 
of self-employers being paramount to the 
policy of encouraging unionism. And _ the 
United States Supreme Court stated that 
it could not conclude that the State of 
Washington was wrong in holding this 
picketing to be for an unlawful object, and 
it held that such enjoining of picketing was 
within the domain of a state’s public policy 

Similarly, in * the Su 
preme Court upheld an injunction agaist 
State of Virginia on the 


the Graham case,’ 


picketing in the 
ground that picketing 
illegal objective, that is, to compel a vio 
lation of the Virginia right-to-work statute, 
which provided that no employer might 
require his employee to become a member 


such was for an 


of a union as a condition of employment 


% Local Union Neo. 10 v, Graham, 23 LABOR 
CASES § 67,462, 345 U. S. 192 (1953) 


Picketing in New York State 


Phis the cases in the Su 
preme Court I deem necessary in order to 
intelligently follow the current picketing 
decisions in New York. It fell to my lot 
to be attorney tor the employer in the 
Goodwins case.’ that decision, 
have been literally hundreds of’ judicial 
opinions rendered by the New York courts 


discussion ol 


Since there 


and by courts of other states following that 


decision or one of its facets 


You will that 
different opinions written in the Goodwins 


recall there were five 
case. I have myseif read language of that 
case urged both for and against an injunction 
against picketing, and I am sure that many 
lawyers have relied upon 
seeking to enjoin picketing, 
to protect. it. In my opinion, 
implications of the Goodwims case are 


the case, some 
and some seeking 
the wide 
be st 
contained in the following excerpt from the 


prevailing opinion of Chief Judge Loughran 


“In short, the defendant sub 


jecting the plaintiff employers to economi 


union 158 


pressure and is thereby injuring their busi 
justification in law. Coercion 
(Dorchy z 


and in 


ness without 
of that kind is clearly unlawful 
Kansas, 272 U. S. 306, 311) 

judgment can be enjoined by the courts 
ot this State 876-a of the New 
York Civil Act does not bar in 
junctive relief in a as_ here, 
no lawful labor by the 
defendant union (American Guild of Musical 
Artists v. Petrillo, 2836 N. Y. 226, 
Florsheim Shoe Store Co. v. Shoe 

Union, 288 N. \ Furthermore, nm 


principle of 


section 
Practice 
case where, 


objective is sought 


231; sec 
Salesmen’ 
188) 
stands in the 


due process way 


of such an exercise of equity jurisdiction 
(Building Service Employees Int. Union v 
Gazzcam, 339 U. S. 532, 538-539) 


“Nor Federal Labor 
ment Relations Act (as we see it) 
our State courts trom acting in the circum 
stances of this thing, the 
of the detendant union is not 


does the Manage 


disable 


Cas¢ For one 
activity 
within any of the categories of union unfair 
practices denounced in subdivision 
section 8&8 of the 


Code, tit. 29, § 158) 


labor 
(b) of 
(U.S 


Federal statute 


In the presentation of the Goodwins cas« 
New York courts, Mr 


argued that even if the acts complained of 


spec ified 


in the Schlesinger 
constitute a 
practice as defined in the Taft 
nevertheless the pi keting fell 


in Goodwins did not 
unfair labor 
Hartley law, 
“within the there 


ambit” of the law, and, 


LABOR 


(2d) 


Hagedorn, 20 
300, 101 N. E 


" Goodwins, Inc l 
CASES ° 66,609, 303 N. Y 
697 (N. Y., 1951) 


“ Case cited at footnote 14 





fore, the state court could have no juris- 
diction, Fortunately this contention was 
accepted by only three of the seven justices 
on the New York Court of Appeals. 


And it was as recently as December 14, 
1953, that the Supreme Court of the United 
States, in the Garner case,” in a unanimous 
decision, pointed out that the Taft-Hartley 
law, “leaves much to the States, though 
Congress has refrained from telling us how 
much,” 


The Court affirmed a Pennsylvania court's 
decision “ which refused to enjoin picketing 
where there had been a specific finding by 
the trial court that the union’s purpose 
in picketing was to coerce the employer to 
compel its employees to join the union. 
The Supreme Court pointed out that under 
Sections 8(a) and 8(b) of the Taft-Hartley 
law, the National Labor Relations Board 
was given express power to prevent such 
conduct; and, therefore, the Supreme Court 
found that recourse to the National Labor 
Relations Board was the exclusive remedy 
open to the employer, and that it was 
barred from seeking relief in the state 
courts. But, very significantly, the Court 
said: 
instance of injurious 
conduct which the National Labor Rela- 
tions Board is without express power to 
prevent and which therefore either is ‘gov- 
ernable by the State or it is entirely un- 
governed’. In such cases we have declined 
to find an implied exclusion of state powers.” 


“This is not an 


In other words, the Garner case has now 
established that unless there is an express, 
specific power in the National Labor Re- 
lations Taft- 
Hartley law, to prevent “injurious conduct,” 


Soard, as contained in the 
there is no reason why the state court may 
not take jurisdiction. 


Since the Supreme Court has formulated 
certain basic rules and principles, it is up 
to each individual state to determine whether 
its policy, in any particular case, is best 
served by a restriction against picketing 
or by the picketing 
Significantly, this policy may be determined 
with equal effect either by the state legis- 
lature or by the state judiciary. The only 
limitation is that unless the picketing is 
of a type or for a purpose stated in the 
Taft-Hartley law as express and specifically 


encouragement of 


% Garner wv. Teamsters, 24 LABOR CASES 


{ 68,020, 346 U. S. 485 
723 LABOR CASES 
Atl. (2d) 893 (1953) 


* 67,396, 373 Pa. 19, 94 
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preventable by application to the National 
Relations then the 
court has power to give relief. 


Labor Board, state 


Since the state is thus empowered to en- 
picketing in cases where the 
legislature or judiciary determines the picket- 
ing to be for a contrary to the 
state’s policy, or for an illegal objective, it 
remains to be 
field is to be for the granting of injunctions 


join state 


purpose 


determined how wide the 
against picketing. 

For instance, a short time ago, the New 
York Supreme Court, in the case of Hood 
v. O’Grady,” enjoined a union from organ- 
izational picketing of a liquor store. The 
court stated that the picketing had an 
unlawful objective “in that it sought to 
coerce the employer into assigning a contract 
with defendant union.” And the court 
further quoted from Metropolis Country 
Club v. Lewis,” where an injunction against 
picketing granted because, “the pri- 
mary object of the picketing was not 
to organize plaintiff's employees, but to 
disorganize the plaintiff under economic 
end that plaintiff would 
recognize or cause recognition to be given 
to the defendant unions.” 


Was 


pressure to the 


Similarly, in the Grossinger case, it was 
held that the organizational picketing was 
improper because “the purpose of the unions 
in picketing is the unlawful one of coercing 
the plaintiff by various forms of economic 
pressure to capitulate to their demands 


In the 1921 Tri-City case,” the Supreme 
Court realistically recognized the intimi- 
datory aspect of picketing. The Court said: 


“In going to and from work, men have 
a right to as free a passage without obstruc 
tion as the streets afford, consistent with 
the right of others to enjoy the same 
privilege. We are a social people and the 
accosting by one of another in an _ inof- 
fensive way and an offer by one to com- 
municate and information with a 
to influencing the other’s action are 


discuss 
view 
not regarded as aggression or a violation 
of that other’s rights. If, however, the offer 
is declined, as it may rightfully be, then 
persistence, importunity, following and dog- 
ging become unjustifiable annoyance and 
obstruction which is likely soon to savor 
of intimidation. From all of this the person 


* 24 LABOR CASES { 68,021, 283 App. Div. 83 
(N. Y., 1953) 

202 Misc. 624, aff'd 280 App. Div. 816 (N. Y., 
1952) 

*© 257 U. S. 184. 
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We need more economic understand- 
ing and working arrangements that 
will bind labor and management in 
every productive enterprise into a 
far tighter voluntary cooperative unit 
than we now have. The purpose of 
this unity will be—without subordina- 
tion of one group or the other—the 
increased productivity that alone can 
better the position of labor, of 
management, of all America. No 
arbitrary or imposed device will work. 

—Dwight D. Eisenhower 





sought to be influenced has a right to be 


free and his employer has a right to have 


him free. 


“All information tendered, all arguments 
advanced and all used under 
such circumstances were intimidation, They 
could not be otherwise. It is idle to talk 
f peaceful communication in such a place 
and under conditions. The 
of the pickets in the groups constituted 
intimidation ‘picket’ indicated a 
militant purpose, with 
able persuasion they 
made the 
from the place of work, one of running the 


persuasion 


such numbers 
The name 
inconsistent 
‘| he 


passage of the employees to and 


peace 


crowds drew 


gauntlet. Persuasion or communication at 


tempted in such a presence and under such 
conditions was anything but peaceable and 


lawful 


picketing 
labor’s 


‘A restraining order against 


will advise earnest advocates of 
that the law does not look with favor 
on an enforced discussion of the 

of the individuals who wish 
to work, and groups of those who do not, 


subject the in 


cause 
merits 
issue between 
under conditions which 
dividuals 
test of their 

” 
and courage 


who wish to work to a severe 


nerve and physical strength 


The privileges which have been granted 
to unions in the field of picketing have been, 
most .remarkable. If a creditor were to 
seek to picket the premises of his debtor, 


he would swiftly be 


removed from the 


perpetrator of a nuisance; if 
firm with the 
terms of a contract proffered to it by an 
would certainly not 
be permitted to picket the second firm, or 


Streets aS a 


a business were dissatisfied 


other business firm, it 
to use the public streets for the purpose of 


openly seeking to cripple the company 


better 
phase of our 


economically to force it to give a 


contract In fact, in no 


Picketing in New York State 


economic system other than labor-union 
picketing has society sanctioned the open 
and forthright display of economic pressure 
exerted, if necessary, to the point of ruin 
of the picketed establishment as a method 


of adjusting disputes. Society has set up 


courts and tribunals, arbitration panels and 
Every conceivable form of dis 
pute over the centuries has been adjusted 
by the utilization of one of these methods, 


mediators. 


and where these peaceful methods of solu 
we have had 
itself, by 


tion have not been resorted to, 
wars—or picketing, which is, in 


nomenclature and practice, a militant process 


If it be conceded that the picketing of 
an employer, for whatever purpose, whether 
for organization of his employees, for recog 
nition of the union, or even for renewal 
betterment thereof, is 


New York, be 


cause it seeks to achieve its end by economic 


ot contract, or tor 
contrary to the policy of 
pressure, intimidation and by threat of ruin, 
then it follows that all such picketing 
And it is a fair guess that such 


may 
be enjoined 
injunction would not be interfered with by 
the Supreme Court of the United States 
if there were a specific finding by the state 
that the policy of the 


transere ssed by the 


court Stale was 


picketing 


Just as in the Hanke case the 
Court upheld Washington’s injunction against 


Supreme 


the picketing of a small, individually owned 
ground that it 
the public policy of the state of Washington 
such busi 
Supreme 


business on the was against 


to discourage the institution of 
Court 
State 


and just as the 
upheld the 
of California in the 


nesses, 
injunction granted by the 
Hughes 
quotas, so is it 
New York, 


that it is against the 


against 
likely 


declaring 


Case 
picketing for racial 
that if the State of 
through its judiciary 
policy of the state to permit the intimida 
tion or possible ruination of an employer by 
pickets, an injunction against such picket 
ing would be sustained by the United States 


Supreme Court 


Judge Froessel 
Conway concurred, and 


In the Goodwins 
(with whom Judge 


both of 


Cast 
whom concurred with the majority) 
that 
Hartley law 


picketing is illegal, 
that 

a finding (as 
Appellate Divi 
First Department, in the Hood case) 


indicated stranger 
the Taft 


Vherefore, if 


being silent on 


there he 


ISSU¢ 


in effect there was bv the 
$10n, 
that stranger picketing is against the policy 
of New York, there 
that 
upheld by the Supreme Court of the United 


states 


seems to be no reason 


why type of injunction would not be 
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As Professor Petro has well said 
Kx picketing is a species of aggres- 
economic action chosen for its effec- 
tiveness as a boycott instrument. It is used 
because, all things, considered, it is often 
the most effective method of imposing 
economic pressure on businessmen. 


sive 


“ 


it seems inadmissible in principle 
and unwise in practice to hold that any 
picketing is entitled to constitutional status.” ” 


Picketing further would seem to be in 
conflict with state and national labor policy, 
the basis of which is a method for the 
peaceful settlement through orderly chan- 
nels of controversies or disagreements between 
labor unions, employees and management. 
Here, too, then we have a definite premise 
upon which to formulate such a violation 
of state policy as to support an injunction 
against picketing. 

Another instance of a court-found illegality 
in picketing, warranting an injunction, is 
found in Huron Stevedoring Corporation v. 
Grogan,” decided by Judge Nathan in New 
York County on November 18, 1953, where 
he held that the giving up by an employer 
to an independent contractor of one phase 
of his business did not entitle the union 
to picket him 

It has been pointed out in the United 
Baking Company case,” that the purpose 
of the New York State Labor Relations 
Act is to prevent strikes, lockouts and other 
forms of trouble, strife and unrest. It is very 
that that policy is 
being violated by picketing, and if there is 
a finding to such effect, such picketing may 
be held illegal. Similarly the picketing of 
an employer for organizational or recogni- 
tion purposes might well be found by a 
court to be violative of one of the para- 
mount points in labor relations legislation— 
that an employer bargain only with the 
union majority of his 
employees. 


Much of our law regarding picketing 
depends upon the point of view, training 
and social consciousness of the court con- 
sidering the case. Only a few months ago, 
I argued, on behalf of several employers, 
before a New York Supreme Court judge, 
for an injunction against organizational 
picketing, and the injunction was granted 
Two weeks later, I argued before another 
judge in the same court for the same in- 


possible purpose or 


representing the 


2 Petro, ‘Effects and Purposes of Picketing,”’ 
Labor Law Journal, May, 1951, pp. 323, 392. 


2224 LABOR CASES { 67,972, 130 New York 


Law Journal 1138. 
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Preliminary estimates by the U. S. 
Department cf Labor's Bureau of 
Labor Statistics place the 1953 total 
of disabling work injuries for all 
classes of employment in the United 
States at approximately 2,031,000. 
This figure is essentially unchanged 
from the final estimate of 2,040,000 
for 1952. In view of the somewhat 
higher level of employment prevail- 
ing in most of 1953, however, the 
failure of the injury total to rise is 
a favorable indication of achieve- 
ment in the efforts to bring about 
greater safety in employment. 





junction for a second group oft employers 
engaged in the identical business. This 
time, my motion was denied. Happily, the 
decision of the first judge was upheld by the 
Appellate Division in the First Department. 


from Mr. Schlesinger, pub 
York Times on December 


In a letter 
lished in the New 
29, 1953, he states: 

“The 


courts 


New York 


injunctions 


present policy of the 


appears to be to grant 


against all picketing in case where 
the picketing is likely to prove successful, 
or the picketing, if unsuccessful, lasts for 


too long a time.” 


every 


I suppose that many on management’s 
side in these controversies would say to Mr 
“From mouth to the 


Schlesinger: your 


Lord’s ear.” 


As a lawyer primarily interested in labor 
cases from management’s side, but never- 
theless fully aware that the pendulum has 
swung much too far in a direction favoring 
labor unions, I think that the freer granting 
of picketing injunctions is a salutary thing 
for the American economic system. Just 
as the Norris-LaGuardia Act and_ the 
Wagner Act, and the judicial construction 
of those acts, all helped to establish a fairer 
equilibrium in the labor market, so, I now 
believe the Taft-Hartley law and the cur 
rent type of adjudications on the law of 
picketing will prove, in the long run, to be 
of great advantage to the State of New 
York and to the country as a whole. 

I think that the type of picketing which 
was resorted to recently in New York City 

23 United Baking Company, Inc, v. Bakery and 
Confectionery Workers Union, 1 LABOR CASES 


{ 18,410, 257 App. Div. 501, 14 N. Y. S. (2d) 74 
(N. Y., 1939). 
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in the garment industry is typical of the 
type of picketing for an illegal objective 
which is now enjoinable in the courts of 
this You will recall that the Inter- 
national Ladies Garment Workers Union 
established pickets at three buildings in the 
garment center, the purpose being to compel 
buildings to 


State. 


manufacturers in those 
make a contract with the 


their shipping clerks 


dress 


union covering 


manufacturers who were 
contracts with 


(Apparently, the 
being picketed already had 
the union covering thei manutacturing ac 
that the union picketing 
whom it already had ami 
Nevertheless, 
established 


tivities so was 
companies with 
cabie contract relationships 
the union did not resort to the 
federal-sponsored methods for 
disputes; it did not 
proceed to utilize the government-sponsored 
itself declared the 
shipping clerks, 
into its 


state- and 


the solution of labor 
machinery for having 
bargaining agent for the 
but instead, 
hands, the union exerted what I regard as 
an unconscionable economic pressure against 


taking the law own 


distraught dress manufacturers, cynically 
disregarding the democratic processes guar 
anteed to Constitution 
and by the state and federal labor relations 
acts, and flaunting the public policy of our 
state, which has established that the right 
to carry on a lawful business is a property 
right which may not unlawfully be inter 
fered with by intimidation, economic pressure 
ruin. Apparently vesterday’s 
picketing in capitulation to the 
However, | think that if the manu- 
facturers had taken the matter to court, 


the picketing would have been immediately 


employees by the 


or threat of 
succeeded 


union 


enjoined. 


I think that solid support for this posi 
tion may be found in the great case of 
Dorchy v. Kansas** in which Mr. Justice 
Brandeis delivered the opinion for a unan 
imous court. In the Dorchy case, Dorchy 
was a labor union official who had been 
convicted by a state court in Kansas for the 
violation of a Kansas statute which pro- 
hibited a labor union official from inducing 
any mining worker to quit his employment 
for the purpose of hindering or suspending 
company operations. The union argued that 
the Kansas statute because, in 
effect, it prescribed compulsory arbitration 
Dorchy concededly had called a strike to 
compel the company to pay a disputed 
claim to an employee bearing the name of 
Mishmash. 


was void 


% 272 U. S. 306 (1926). 


Picketing in New York State 


Justice Brandeis’ concluding words in the 
Dorchy opinion should be very carefully 
weighed in the light of current tendencies 
in this field today. 311) 

“The right to carry on business—be it 
called liberty or property—has 
interfere with this right without just cause 
is unlawful. The fact that the injury was 
inflicted by a strike is sometimes a justi 
fication. But a strike may be illegal because 
of its purpose, however orderly the manner 
conducted In the 


He said (at page 


value, To 


in which it is 
absence of a valid agreement to the con 
trary, each party to a disputed claim may 
insist that it be determined only by a court 


To enforce payment by a strike is 


clearly coercion. The legislature may make 


criminally, as ex 
And it 
who 
incident to his office 
strike. Neither the 
Fourteenth Amend 
right to strike.’ 


such“ action punishable 


tortion or otherwise may 
to punishment 
power or influence 
in a union to order the 
common 
ment, confers the absolute 

The Dorchy 
proval by the Supreme Court in 1950 in the 
Hughes case. It was relied upon by the 
New York Court of Appeals in the Good 
wins case; and in the case of Rochette v 
Campo,* decided a year before the Goodwins 
case, the New York Court of Appeals also 
applied the Dorchy doctrine in a labor case 
holding unlawful the action of a union in 


subject him uses the 


law, nor the 


case was cited with ap 


coercing workers to refuse to work for the 
plaintiff, and circulating that 
the plaintiff nonunion thereby 
preventing the procurement of workers, the 
court pointing out that this conduct by the 
union was calculated to destroy the plain 
tiff’s with the 
plaintiff’s property that 


Statements 


was and 


business and to interfere 
right to carry on 


business 


We threshold of a 
judicial and legislative attitude which may 
yet ban all or nearly all picketing. Our 
country prospered greatly during the century 
and a half when banned 
There probably have more strikes, 
picketing and labor unrest during the past 
25 years than in the rest of our history 
put together. 


seem to be on the 


picketing was 


been 


The manifest abuses and in 
justices picketing has produced in 
recent years may well have sounded the 
knell of all picketing. Under the develop 
ing law in New York today, I would ven 
ture to say that there is no type of picketing 
that is sure to be sustained by the New 


York courts [The End] 


which 


6 18 LABOR. CASES { 65,905, 301 N 
93 N. E. (2d) 652 (1950) 


Y. 228, 
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“Free Speech” or Lawful Coercion? 


THE AUTHORS MAKE OUT A STRONG CASE FOR THE PROPOSITION 
THAT THE AREA OF PERMISSIBLE EMPLOYER SPEECH SHOULD BE 
CONTRACTED RATHER THAN EXPANDED, TO STOP THE PRACTICE 
OF USING ‘FREE SPEECH’ TO DEFEAT WORKER ORGANIZATION 





[* a special message to Congress on 
January 12, 1954, President Eisenhower 
proposed amendments to the Taft-Hartley 
Act. He asked Congress to “make clear 
that the right of free speech, as now defined 
in the Act, applies equally to labor and 
management in every aspect of their rela- 
tionship.” On the same day Senator Alex- 
ander Smith of New Jersey, Chairman of 
the Senate Committee on Labor and Public 
Welfare, introduced a bill’? which purported 
to embody the President’s recommendations 
On the speech issue, Senator Smith’s bill 
would amend the present Section 8 (c) of 
the act so as to make identical the test for 
an unfair labor practice and the grounds 
for setting aside an election.? This would 
reverse the present Board doctrine whereby 
employer speech that falls short of an unfair 
labor practice may nevertheless provide the 
basis for setting aside an election.’ 

The following analysis of employer speech 
will reveal that the so-called “free speech” 
amendment of the Taft-Hartley Act is a 
weapon that have used with 
deadly effects against the organizational 
efforts of their workers. It follows that the 


employers 


1S. 2650. 

7An additional phrase (italicized herein) 
would be added ty the end of the present Sec- 
tion 8 (c), which would then read as follows: 

“The expressing of any views, argument or 
opinion, or the dissemination thereof, whether 
in written, printed, graphic, or visual form, 
shall not constitute or be evidence of an unfair 
labor practice under any of the provisions of 
this Act, if such expression contains no threat 
of reprisal or force or promise of benefit, nor 
shall it be the basis for setting aside an election 
conducted under Section 9.’’ 

* General Shoe Corporation, 77 NLRB 124 
(1948); Metropolitan Life Insurance Company, 
90 NLRB 935 (1950). 
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speech “equality” called for by the Presi 
dent’s message to Congress requires con 
traction of the area of permissible employer 
speech rather than the expansion proposed 
in Senator Smith’s bill. 


Need for Speech Rules 

The Wagner Act did not expressly lay 
down rules for the treatment of employer 
speech, and none were required. The his 
toric enfranchisement of workers’ rights set 
out in Section 7 of the act, and the prohibi- 
tion against interfering with those rights 
stated in Section 8 (1), clearly delineated 
the great policy design with which all spe 
cific rules were to be made consistent. 
The power ol the business enterprise Ove! 
the worker found to rest in the em- 
ployer’s ability to deprive an employee of 
his livelihood; the business enterprise could 
him, but he could not live 
To maintain his physical well 


Was 


live without 
without it 


being, an industrial worker has to learn to 


‘ 


please, in small matters as well as large 


It was obvious to the Wagner Board that 
much less than the explicit phrases of com- 


mand would compel employee obedience.* 


‘In the hands of the elevated members of 
each institution rests scme power to coerce the 
inferior members, and each institution contains 
its own type of coercive: for example, in the 
family, the denial of affection: in the Army 
the denial of rank; in the church, the denial of 
blessings: and in civil institutions, the power 
to impose physically painful sanctions. That 
aspect of the business enterprise known as the 
employment relation also displays its own pecul- 
iar set of coercives. Taft-Hartley ‘‘free speech’ 
ignores these basic institutional considerations 

‘See William Foote Whyte, I/ndustry and 
Society (McGraw-Hill Book Company, Inc 
New York and London, 1946), p. 11 

‘Furthermore, the opportunities for advance- 
ment largely depend upon the relationship with 
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By BENJAMIN WYLE, 


General Counsel, 
and 


WILLIAM H. ENGLANDER, 


Attorney, 
Textile Workers Union of America, ClO 





astutely phrased opinions projected 
could 


Even 
by the voice of authority dissuade 
employees from joining labor organizations 
as effectively as orders.” It was 
apparent that the policy of the act would bs 
nullified established 


that would remove the coercive element from 


express 


unless fair rules were 
employers’ expressions regarding the organ 
izational activities of their employees. W« 
turn directly to these rules and their subse 


quent emasculation under the Taft-Hartley Act 


Statement Coercive on Its Face 


Under the Wagner Act, a threat of re 
prisal in the event union organization was 
successful was an unfair labor 
\ threat that the plant would close 


practice 
down 
in the event the union won an election,’ o1 
because of union 


to discharge employees 


affiliation,” or to deprive employees of vari 
(Footnote 5 continued) 

result, we find con 
relationshiy 
people at 


the boss . ‘ AS a 
siderable .anxiety concerning the 
with the boss, to a surprising extent 
level have their attention focused on their 
They are constantly concerned with 
How does he judge me’? How 
does he want?’ ” 


every 
superior 
the questions of 
am I doing? What 

*See Burleigh B. Gardner and 
Mocre, Human Relations In Industry 
D. Irwin, Inec.: Chicago, 1950), p. 21 

His boss is his link with those above him 

in the structure. Thus the likes and dislikes 
of the boss, his moods and opinions, his com- 
ings and goings, his least comment and gesture 
or the way he is distracted by that cute little 
redhead from the next department, all these are 
subjects of interest to his subordinates.”’ 

7 Ragle-Phenix Mills, 11 NLRB 361 (1939) 

‘Standard Knitting Mills, Inc., 25 NLRB 168 
(1940). 

' Wolverine Shoe €& 
NLRB 881 (1943) 


David G 
(Richard 


Tanning Corporation, 49 


“Free Speech” or Lawful Coercion? 


ous benefits if they joined a union *—these 
were all held unlawful because they destroyed 
the employees’ free choice of a bargaining rep- 
resentative. 

The Taft-Hartley 
no change in this phase of employer speech 
rules.” But the freezing of a rule of con 
struction into a statutory provision, plus the 
examination of employer statements through 


Act purported to make 


the wrong end of a telescope, has immu- 
nized the bulk of coercive statements from 
the prohibition of the act 

Hence the Board violation in 
that industry South to 
avoid unions, and unionization could turn 
the tide and drive the industries back North." 
Nor held unlawful to that un 
employment results from unionization; that 
conflict rob em 
employees to 


found no 


statements came 


was it say 


unions foment racial and 


Exhorting protect 
their 


Was 


ployees oss 
thei 
against the union 
effect 
against 


jobs and families by voting 


found cured of any 
with 


based on the 


coercive when coupled assur 


discrimination 
An employer 


ances 
way employees voted.” was 
also held privileged to tell strikers that all 
replacements could be hired on a permanent 
strikers who 


strikers Phe 


displacing even those 


labor 


basis, 
untair 
relating to 


were practice 


statement unfair labor practice 


excused as the misstatement 
Nor threat dis 
company’s that 


to be offered so long 


strikers was 


of a legal position.” was a 


covered in the statement 


benefits “shall continue 


as we receive reasonable co operation from 


you, our employees.” 


Statement Coercive in Context 


totalitv-of-conduct 


Waener Board's 


was merely the application of com 


The 
doctrine 


" Section & (c) of the act reads 

The expressing of any views, argument or 
opinion, or the dissemination thereof, whether 
in written, printed, graphic or visual form 
shall not constitute or be evidence of an unfair 
labor practice under any of the provisions of 
this Act, if such expression contains no threat 
of reprisal! or force or promise of benefit.’’ 

The last phrase of this section, which makes 
unlawful expressions that contain a ‘‘threat of 
reprisal or force or promise of benefit'' was 
merely declaratory of the law under the Wagner 
Act 

1" Cookeville 
(1948). 

jurns Brick Company, 80 NLRB 389 (1948) 

% Dinion Coil Company, Inc., 96 NLRB 1434 
(1951) Doesn't the conjunction of these state 
ments mean that all employees would lose their 
jobs if the union won? 

“™ Sargent &@ Company, 99 NLRB 1318 (1952) 

6 Protein Blenders, Inc., 105 NLRB, No. 137 
(1953). It would seem that the company’s over 
all antiunion campaign made fairly obvious 
the equation between ‘“‘reasonabie cooperation 
ind a vote against the union 


Shirt Company, 79 NLRB 667 
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mon sense to employers’ efforts to coerce 
employees through the combination of co- 
ercive acts and noncoercive language. As 
part of a pattern of coercion, the noncoer- 
cive language could be separately con- 
demned and forbidden along with the con- 
nected coercive Hence the Board 
could find: 


acts. 


‘It is clear, and we find that the respond- 


ent’s numerous oral and published state- 
ments, set forth in the Intermediate Report 
and hereinabove, viewed in the light of the 
respondent’s labor relations history and the 
discriminatory demotion of Walter West, 
forth in the Intermediate Report, in 
their totality amounted to more than the 


set 


kind of employer persuasion sanctioned by 
the Constitution.” ” 


The 


received the sanction of the United States 


Joard’s totality-of-conduct doctrine 


Supreme Court: 


“ 


But certainly conduct, though evidenced 
in part by speech, may amount in connec- 
with other circumstances to coercion 
within the meaning of the Act. If the total 
activities of an employer restrain or coerce 
his employees in their free choice, then 
those employees are entitled to the pro- 
tection of the Act. And in determining 
whether a course of conduct amounts to 
restraint or coercion, pressure exerted 
vocally by the employer may no more be 
disregarded than pressure exerted in other 
ways. For ‘Slight suggestions as to the 
employer's choice between unions may have 
telling effect among men who know the 
consequences ot incurring that employer's 
strong displeasure.’ International Association 
of Machinists v. National Labor Relations 
Board, 311 U. S. 72, 78."™ 


tion 


This doctrine hampered the ingenuity of 
skilled union busters who adroitly combined 
suggestive, but noncoercive language, with 
other suggestive but coercive acts. The 
Taft-Hartley Act finally rewarded them for 
their efforts by either abolishing or vitiating 
the totality-of-conduct doctrine: 


we agree with the trial examiner 
that neither the speeches nor the remarks 
of [supervisors], nor the conduct of . . 
[supervisors], ‘standing individually’, vio- 
lated the Act. We do not agree with the 
trial examiner, however, that a considera- 


*R. R. Donnelley & Sons Company, 6 NLRB 
635 (1945) 

" NLRB v. 
pany, 5 LABOR CASES 
(1941). 

% Babcock and Wilcox, 
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Virginia Electric and Power Com- 
* 51,124, 314 U. S. 469 


77 NLRB 577 (1948) 


tion of the surrounding circumstances in 
each instance establishes the coercive char 
acter of the otherwise unobjectionable con- 
duct. In our opinion no such overriding 
significance attaches to any of the circum- 
stances relied upon by the trial examiner 
Although expressive the respondent’s 
antipathy toward the Union, the conduct 
herein not contain any threat of 
prisal or force or promise of benefit and is 
therefore protected by the guaranty of the 
free speech amendment.” ” 


of 


dc eS rée- 


In a recent case, the Board expressed its re 
luctance to examine antiunion expressions 
in the context of an antiunion campaign 
Moreover, we not find that 
letters, even if considered in their context, 


do such 
interfered with the employees’ freedom of 
In any would 
appraising the effect of such letters, regard 
as material any independent coercive con 
duct by the Employer.” ” 


choice. event, we not, in 


Section 8 (c), therefore, is a challenge to 
the inventiveness of employers who 
avoid liability’ for interfering with em 
ployees’ rights if they would only hit upon 
the right combination of words and acts 


can 


Noncoercive Statements as Proof 


In applying this rule, the Wagner Board 
was merely availing itself of a rule of evi- 
dence applicable in every other field of law 
What a person says frequently illuminates 
what he does, and to the extent that an em 
ployer’s words established an unlawful mo 
tive for an otherwise unexceptionable act, 
his statements were admissible as evidence 
of that purpose 


Thus a statement that “many people 
who are going to be reinstated are not going 
to be around here very long” to employees 
who were about to reinstated after a 
discriminatory discharge, could be used as 
evidence to establish a subsequent 
criminatory discharge.” And some evidence 
of a discriminatory motive in discharging 
union adherents was provided by employer 
statements that he “got rid of the rat 
[who] has been in here trying to organize 
the mill,” and that he was going to get rid of 
“the two ringleaders in this union business.” ™ 


be 


dis 


Section 8 (c) of the Taft-Hartley Act 
wiped out this rule by prohibiting con- 

% National Furniture Manufacturing Com- 
pany, 106 NLRB, No. 228 (1953). 

~*~ EF. T. Fraim Lock Company, 24 NLRB 1190 
(1940). 

Taylor Milling Corporation, 26 NLRB 424 
(1940) 
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“evi- 
The 


Congressional purpose is set out in the fdl- 


sideration of noncoercive language as 
dence of an unfair labor practice.” * 


lowing piece of legislative history: 


“It is provided that expressing any views, 
argument, or opinion or the dissemination 
thereof, whether in written, printed, graphic, 
or visual form, is not to constitute or be 
evidence of an unfair labor practice if such 
expression contains no threat ot force o1 
reprisal or promise of benefit. The practice 
which the Board has had in the past of us 
ing speeches and publications of employers 
concerning labor organizations and collé 
tive bargaining arrangements as evidence, 
no matter how irrelevant or immaterial. that 
some later act of the employer had an illegal 
purpose gave rise to the necessity for this 
change in the law. The 
protect the right of free speech when what 
writes is not of a 


purpose is to 
the employer says or 
threatening nature or does not 
prohibited favorable discrimination.” 


The foregoing 
in legislation affecting adjudicative 
By virtue of the language of Section 8& (c) 
prohibits the use of noncoercive 


promise a 


extract is unprecedented 


bodic > 


which 
statements to prove unfair labor practices, 
federal labor law is now the only body of 
law in which a person’s statements are ex 


cluded as evidence of his motive 


If federal courts abused the use of state 
ments to prove criminal Con 
gress apparently felt the Wagner Board did 
would 


motive, as 


labor 
federal 


practices, 
criminal law so 


in proving unfair 
Congress amend 
that considered 
in proving motive? Is it that 
federal courts could consider a defendant's 


statements could never be 


conceivable 


possession of a gun, but not this statement 


“You 


your 


would be well advised to hand me 


wallet”? 


Congress chose only the National Labor 
Relations Board to handcuff in this fantasti 
fashion. As a result, it is difficult and fre 
quently impossible to prove unlawful motive 


Captive Audience Doctrine 


When an employer compels employees t« 
listen to antiunion statements 
on company time and property, is there the 
exertion of unlawful beyond the 
content of the language? Is this a speech 
“plus” situation, where the “plus” equates 
distinct and separable act of com- 


noncoercive 


coercion 


with a 
* See footnote 10 
‘Conf. Rept., H. Rept. 510, 80th Cong., p. 45 
“ Clark Brothers, Inc., TT NLRB 802 (1946) 


“Free Speech” or Lawful Coercion? 


pulsion over the minds of the workers in 
the captive audience? The Wagner Board 


answered these questions affirmatively 


“The compulsory audience was not, as 
the record shows, the only avenue available 
to the respondent for conveying to the em 
ployees its opinion on self-organization. It 
was not an inseparable part of the speech, 
any more than might be the act of a speaker 
in holding physically the 


person whom he 


addresses in order to assure his attention 


The law may and does prevent such a use 
of force without denying the right to speak 


Similarly we must perform our function of 


protecting employees against the use of th 


employer's economic “power which is in 


herent in his ability to control their actions 


during working hours Such use of his 


is an independent circumstance, the 
to be 


power! 
nature and effect of 
pendently appraised. We 
that the 
superior 


ind 
there 


which are 
conclude, 
exercised its 


fore, respondent 


economic power in coercing tts 
employees to listen to speeches relating to 
their 
independently 


the Act.” ™ 


activities, and thereby 


Section & (1) ol 


organizational 
violated 


Taft-Hartley 
section & (c) 


After the of the 
Act, the Board decided that 
abolished its captive audience doctrine. No 


passage 


longer could it hold that the compulsory as 


pect of a captive audience address consti 


tutes an unfair labor practice 


“Even assuming, therefore, without de 
ciding, that the respondent required its em 
ployees to attend and listen to the speeches, 
we conclude that it did not therefore violate 


the Act.” 

If employees were not to be 
prived of thei 
partial reinstatement of the captive audiencs 
It came in Bonwit 


totally ce 
rights of self-organization, 
doctrine was inevitable 


Teller, Inc - 


The gravamen of the 
however, did not 
rather 
to grant the union an opportunity to reply 
The employer labor 
artiunion 


wrong in that case, 


rest in the compulsion 


per se, but in the employer's refusal 


committed an unfair 


practice because he made an 


speech during working hours on his premises, 
“without reasonable re- 


guest, a similar opportunity to address the 


according, upon 


employees to the labor organizations against 


which such speeches are directed.” ™ 


Member Reynolds dissented on the ground 


that the right to reply should be given a 
’ Case cited at footnote 18 
* 95 NLRB 608 (1951) 


* Case cited at footnote 26, p. 612 





United Press Photo 


Despite use of the most modern 
stripping techniques, 90 per cent of 
the granite quarried by this method 
is waste. Much of this, however, is 
salvaged by cutting it up into thin 
slabs, suitable for the facings of 
buildings or for tombstones. 





that 
were not 


when it could be shown 


communication 


union only 
other avenues of 
open to a union: 

“The Respondent’s business is conducted 
in. Metropolitan New York City, where 
facilities for union organization and meetings 
are abundant,” 

As the rule of that 
the Bonwit Teller doctrine,’ 
their dissent at the alleged mechanistic and 
hence arbitrary application of the rule. They 
felt that the Board should inquire in every 
case whether full and adequate means of 
communicating with employees were avail- 
able to a union, and if they were, the Board 
should not grant a union the right to reply. 
It was agreed, however, that when due in- 
quiry revealed the adequate 
channels of communication, a union should 
be granted the right to reply.” 


flourished into 


critics leveled 


case 
y 


absence of 


On December 17, 1953, the Board issued 
its decision in Livingston Shirt Corporation,” 
and in one stroke abolished the Bonwit 
Teller doctrine. But for insignificant ex- 
ceptions, the rule today is that an employer 
may compel workers to listen to an anti- 
union address on company time and prop- 


erty without according a union a right to 


reply. 


Essential to the Board’s decision was its 
finding: 

“( There] . 
ditional means by which unions have con- 
ducted their -organizational campaigns, and 
experience shows they are fully adequate to 
accomplish unionization and em- 
ployees their rights under the Act to freely 
choose a bargaining agent.” 


. are time-honored and tra 


accord 


In a monumental dissent Member Mur 
dock pointed up the paucity of opportunities 
available to unions, and completely rebutted 
the majority view that “experience shows 
they are fully adequate.” While concurring 
in the views expressed in Member Mur- 
dock’s dissent, we urge that only by the 
abolition of audience 
speeches can workers rights 
guaranteed them by the act. 


captive 
enjoy the 


complete 


Nevertheless, we note that the main line 
Bonwit Teller doc 
trine was its alleged mechanistic assumption 
that unions required a right to reply in 
every circumstance. It is therefore at least 
paradoxical that Livingston Shirt should 
rest upon precisely the opposite mechanistic 
assumption—that unions never (with 
insignificant exceptions) require a right to 
reply, and inquiry into the circumstances 
of any (such as was urged by the 
critics of the Bonwit Teller doctrine) need 
never be made 


of criticism against the 


two 


case 


3y this holding the Board has added its 
weight to the text of the act on the side of 
employers who seek to prevent the organi 


zation of their employees. 


Setting Aside an Election 


Consonant with the sanctity Anglo 
American law accords to election procedures, 
the Board established an even higher stand 
ard of propriety for statements made during 
representation campaigns than for thos 
tested for unfair labor practice violations 


The proponents of Senator Smith’s pro 
posal ® to make the tests identical for an un- 
fair labor practice and for setting aside an 
election, urge that the present rule creates 
an indefensible anomaly: Why should em- 
ployer provide the 
setting aside an election when these very 


expressions basis for 





*% Case cited at footnote 26, p. 617. 

* See Richard Mittenthal, ‘“‘Employer Speech 
—A Life Cycle,"’ Labor Law Journal, February, 
1954, pp. 101-110, for the development of this 
doctrine. 
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*See Maurice J. Spanbock, ‘Employer 
Speechmaking,"’ Labor Law Journal, July, 1953, 
pp. 479-489, for an exposition of that viewpoint 

31107 NLRB, No. 109 (1953). 

*# See footnote 1. 


April, 1954 @ Labor Law Journal 





same expressions, tested by Section 8 (c) ot 
unfair labor 
The answer to the “anomaly” 


the act, do not constitute an 
practice ? 
springs from the nature of an election. Once 
it is comprehended that election rules are 
designed to insure a free vote rather than 
liability, the laid 


to assess “anomaly” is 


to rest. 

case decided before the effective 
the Taft-Hartley Act, this 
was made with striking clarity 


In a 


date of point 


“This is not an unfair labor 


ceeding, but an 


practice pro 


investigation to ascertain 


employees’ desires concerning their choice 


of a bargaining representative. Therefore, 
in appraising the facts and determining the 
Board's duty in the premises, more is in- 
than the mere determination of 
whether or not the Employer itself 
responsible for the anti-union conduct which 
As al- 
ready indicated, there is no convincing evi- 
dence that would support a finding that the 
acts of Barrett, Arnold, and others were the 
acts of this Employer, within the meaning 
of the statute. But that does not dispose of 
the case, which validity of 
a Board election, any more than would the 
fact that a hurricane or other Act of God 
could not be attributed to an Employer 
necessarily lead to the conclusion that an 
election conducted in the atmosphere created 
by such a natura] phenomenon must be up- 
held as a true expression of the employees’ 


volved 
was 


immediately preceded the election. 


relates to the 


desires. The issue before us here is whether, 
under all the this 
was held in an atmosphere conducive to 
the sort of free, unintimidated 
representatives which the Act contemplates 
We find that it was not.” ™ 


circumstances, election 


choice ot 


The distinction between unfair labor practice 
cases and representation proceedings was 
emphasized in one of the two leading cases 
that stand for that proposition: 

“Conduct that creates an atmosphere 
which renders improbable a free choice will 
sometimes warrant invalidating an election, 
that conduct may not consti 
labor practice. An 


though 
tute an unfair 
can serve its true purpose only if the sur 


even 
election 


rounding conditions enable employees to 


register a free and untrammeled choice tor 


or against a bargaining representative. For 
P. D. Gwaltney, Jr., and Company, Inc., 
74 NLRB 371 (1947) 
+ General Shoe Corporation, cited at footnote 


> Metropolitan Life Insurance Company, cited 
at footnote 3 
“ Grace Company, 7 NLRB 766 (1938) 
? Packing Company, 65 NLRB 890 (1946) 


“Free Speech” or Lawful Coercion? 


this reason the Board has sometimes set 
elections aside in unconsolidated representa 
charges 


W hen a 


record reveals conduct so glaring that it is 


tion cases, in the absence of any 


or proof of unfair labor practice 


almost certain to have impaired employees’ 
freedom of choice, we have set an election 
aside and directed a new one.” 

The other leading case,” 
that the 
the finding of an 


expressly holds 
restrictions of Section & (c) on 


unfair labor practice are 


inapplicable to a representation proceeding 
“Section 8 (c) Board from 


treating as evidence of unfair labor practices 
any 


prevents the 


expression oO views, arguments, of 
opinion which contains no threat of reprisal 
promise of benefit. Section 8 
not, prevent the Board 
from finding in a representation case that an 


expression of 


or force or 
(c) does however, 
views, whether or not 
Section 8&8 (c) has, in fact, 
fered with the employees’ freedom of choice 
in an that 


pro 
tected by inter 


election, so as to require such 


election be set aside.” 


Indeed it would be anomalous if 


were measured by the 


speecl 
unfair labor practice 
test while other activities affecting an elec 
tion are not. Hence 
when employees are not properly instructed 
on how to vote, although no one 
mitted an 


an election is set aside 


has com 


unfair labor practice; ” elections 
are also set aside when the number of votes 
cast is not representative of the total num 
ber of employees in the unit;” or where 
third 


cast ballots ” of 


persons are wrongtully permitted to 


where Board agents conduct 
an election in an improper manner “—in all 
of which cases the improprieties do not even 


relate to unfair labor practices. 


Board purports to 
maintain the distinction, in practice it has 
most of the 


Although the present 


from the rule 
Textile Workers 
C1O,.” workers were told 
by supervisory personnel that the company 
would move the plant if the union won the 
election The B 
and 


sapped lorce 


In a involving the 


Union of America, 


case 


oard refused to set the 
held that threats 
than predictions”; all 
uttered 


election aside, these 
“were nothing 
that had “prophecy 


that unionization might ultimately lead to a 


more 


been Was a 


loss of employment.” “ 


*" Beggs & Cobb, Inc., 62 NLRB 193 (1945) 

” Hunt Foods, Inc 70 NLRB 1312 (1946) 

“Chicopee Manufacturing Corporation, 107 
NLRB, No. 31 (1953) 

"This and other ‘“‘prediction’’ cases suggest 
that the new Board has ushered in ‘'The Age 
of Prophecy in Industry 
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In another recent case in which we were 
involved, the 


director’s conclusion 


reversed a_ regional 
that two 


statements deprived employees of their free 


Board 
employer 


choice of a representative.” The first state- 
ment was that if the union won the election 
the company’s policy of providing work 
during the slack season would be discon- 
The Board found this statement 
was merely an expression of the writer's 
view on slack time. The second statement 
was that the company’s ownership of cer- 
pre- 


tinued 


valuable water rights would not 
This was 


tain 
vent them from closing the plant. 
held not to be a threat but only a reply to 
previous union statements that ownership 
of these water rights would keep the plant 
in operation 


It was also perfectly clear to the Board 
that an opinion rather than a threat was 
contained in the statement that a victory 
for the petitioning union would result in a 
strike and a loss of employment; * nor was 
a statement by the company’s attorney that 
the union would not be recognized even if it 
won the election deemed to have interfered 
with the election. This was just an expres 


sion of the employer's legal position.” 


In another case,“ an employer sent a 
letter to workers stating his preference for 
dealing directly with workers rather than 
through a union. The decision which held 
the statement unobjectionable aptly char- 
acterizes the new Board’s approach to em- 
ployer statements 


“4 close study of the language used shows 
that, although the letter clearly indicated 
the Employer's preference for dealing di- 
rectly with the employees rather than through 
a labor organization, it contained no threat 
of reprisal ”* (Italics supplied.) 
Moreover, in recent months the Board has 
displayed an alarming tendency to apply the 
unfair labor practice test of Section 8 (c) 
when the issue is whether employer state- 
ments warrant the setting aside of an election 


“We find merit in the Employer’s ex- 
ceptions. We agree with the Hearing Of- 

” Lockwood-Dutchess, Inc., 106 NLRB, No. 
166 (1953) 

“ Sylvania Electric Products, 106 NLRB, No. 
196 (1953). 

" Case cited at footnote 19. See cases cited at 
footnotes 13 and 14. Such decisions could 
encourage employers to seek out those at- 
torneys who render the most inaccurate legal 
opinions. 

% Abell Company, 107 NLRB, No. 102 (1953). 

“It may not be realistic to assume workers 
make the ‘‘close study’’ required to dispel a 
coercive effect. 
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that, standing alone, the aforesaid 
letters were privileged under Section 8 (« 


of the Act.” “ 


heer 


And in another representation case 


“The 
within the protective ambit of Section 8 (c) 
of the Act.” * 


Joard has held that such views fall 


Employer pressure for the enactment of 
Smith’s amendment may be un 
As these cases show, the Board 


Senator 
necessary. 
accomplishing 


along the way of 


this purpose without legislative amendment 


is well 


Coercion by Third Party 


Whereas the definition of employer in the 
Wagner Act read: 


“The ‘employer’ includes any person act 
ing in the interest of an employer, directly 
or indirectly,” the comparable definition 
in Section 2 (2) of the Taft-Hartley Act 
reads as follows: “The term ‘employer’ in 
cludes any person acting as an agent of an 
employer, directly or indirectly 4g 


Setween the phrase “in the interest of” in 
the Wagner Act, and “as an agent of” in 
Taft-Hartley, lies the destiny of hosts of 
vigilante groups anxious to respond to an 
employer's union-busting bidding Under 
the Wagner Act they could be deterred by 
a Board order if they acted “in the interest 
of” an employer; under Taft-Hartley, ab- 
sent proof of every element of common law 
agency, they and the employer in 
interest serve, 
the law 


whose 


they need have no fear of 


Thus, before Taft-Hartley, the Board's 
remedial could extend to a 
chamber of commerce whose coercive words 


processes city 
deprived workers of their rights under the 
act.” The antiunion statements of the wife 
of the employer’s foreman could be curbed ;” 
Statements of town 
officials immune from a Board order.” 


nor were the coercive 


Since Taft-Hartley, “agency” has been 
the passport to an impregnable redoubt of 


antiunion activities. Even a bondholder of 


* Case cited at footnote 19. 

"Case cited at footnote 45. It is true that 
such language appears in earlier representation 
cases. See Q-F Wholesalers, Inc., 87 NLRB 
1085, 1086 (1949). But until the past year such 
an aberration was quite unusual. 

Sec. 2 (2), National Labor Relations Act 
of July 5, 1935 

* American Pearl Button Company, 52 NLRB 
113 (1943). 

* Taylor-Colquitt 
(1943). 

* Salant & Salant, Inc., 6 NLRB 24 (196). 


April, 1954 @ Labor Law Journal 


Company, 47 NLRB 225 





the employer’s company who helped pre 
pare and solicit signatures to antiunion let- 
within this immunity.” In 


a shocking case of coercion, an employer 


ters has come 
was exonerated from responsibility for re- 
local un- 
office, to the 
went on 


marks by a manager of a state 
employment 
effect that if 
could neither recommend them for jobs not 
compensation and that they 


difficulty finding work in town.® 


compensation 
workers strike he 


would have 


‘ 


last vear,” the Board 
upheld a hearing officer’s finding that coer 
statements published in a local news 


not 


In a case decided 
cive 


paper did warrant setting aside a1 
election because the agency relationship had not 
out 
ing reads more like a parody on the agency 
provision of the Taft-Hartley Act than a 


serious statement of the 


been made The hearing officer’s find 


iaw that guarantees 


employees the right of self-organization 


“While the articles appearing in the Rock 
mart Journal might well have had the effect 
of interfering, restraining or coercing em 
ployees of the Company in their selection of 
a bargaining agent, it does not appear to the 
undersigned that the Company can be held 
the acts and statements of 
with reference to the 

Furthermore, it is my 


responsible tor 
Mr. E. C. Sanders 
election of March 14 
that the 
obligation to deny or 


Company was under no 


explain 


opinion 
any of the 
articles which Mr. Sanders ran in his paper 
with reference to the possibility of a shut 
down of the Rockmart Plant, or a possible 
transfer of the production of that plant to 
the nonunion plants of the Company.’ 
This 


tion im 


case should be studied for imstruc 


adroit arrangements for the solici 


tation of voluntary assistance 


the Board upheld a 
trial examiner’s finding which stated, in ei 
that a $60,000 


counted for more than the right of workers 


In another case,” 


town’s investment of 


sect, 


to be free from coercive influences: 


liable for actions 
made by tne 


“The employer is not 
taken 
other 
establish 


and statements mayor 


town officials since the evidence 
that 


time acting as agents ot, or 


and 


fails to they .were at any 


actmig in supet 


visory or official capacities for the emplover 


There is substantial evidence that the mayor 


and the other town officials had an entirely 


‘Goodyear Footwear NLRB 
800 (1948) 

” Empire 
(1949) 

% Goodyear 


1329 (1953) 


Corporation, 80 


Pencil Company, 86 NLRB 1187 


Clearwater Mill No, 2, 102 NLRB 


“Free Speech” or Lawful Coercion? 


separate and distinct interest m_ the 
tion of the plant that of the 
employer The town about 
$60,000 in building the 


opera 
apart trom 
had 
plant.” 


invested 


The contesting claims of coercive speech 


and employee rights having been constitu 


tionally resolved in favor of workers,” it 


would appear irrelevant whether or not the 


party interfering with workers’ rights was 


of an employer. Consistency ot 


the deterrence of all 


an “agent” 
purpose 
interfere 


who 
high 


purposes enunciated by the act; the 


requires 
with the achievement of the 
policy 
therefore, is consistent 
taking 


guaranteed im 


awency provision, 


only with the purpose of 


what 


aWay in 


one section has been 


other sections of the act 


In concluding this comparison of em 
ployer speech under the Wagner Act 
Taft-Hartley, should be 


the prehearing election and card check cet 


and 
mention made ot 
tification Board practices that existed under 
the Wagner Act 
of determining employee choice avoided a 
protracted drumfire 


These speedy methods 
of protected employer 
‘views” which drug workers’ minds as effe« 
tively as coercive statements This too 
went out with the Wagner Act, along with 
rules that provided some measure of pro 
tection from an employer's arsenal of words 


The effect of these rules in industrial life 
can be ascertained trom a consideration ol 
the efforts to organize 
in the textile industry 
of Taft-Hartley 
gathered 


unorganized workers 


where the full harvest 


“tres speech” has beet 


Mill Town—Free Speech 
in the Textile Industry 

\ typical 
detail in all the 
the Board's decision in Bibb 
Company, 82 NLRB 338 (1949): 


mill described wh 


which led to 


town Was 
proceedings 


Vanufacturing 


“The Porterdale 
rated under the laws of Georgia a number 
of years ago. despite this act 
of incorporation, Porterdale remains in ef 
town.’ “All its property, 
excepting a railroad right-of-way and churches 
which the respondent donated to the var- 
ious religious 


town ot Was incorpo 


However, 


fect a ‘company 


congregations, is owned by 
All of Porterdale’s utilities 
and public services excepting police protec 


the respondent. 


“ Munsingwear, Inc. d. b. a. Marion 
and Luna Reba Rushing, et al., Case No 
10-CA-1517, November 13, 1953, Trial Examiner 
Bertram G. Eadie. No exceptions filed 

’ See cases cited at footnote 71 and 72 below 


Mills 
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tion and education, are controlled directly 
by the respondent. The municipal officers 
of Porterdale, including the mayor, are, like 
most other Porterdale inhabitants, employees 
of the respondent. By virtue of this domi- 
nant landlord-employer position, the re- 
spondent effectively controls the civic life 
of Porterdale. In this setting, the relation- 
ship between the respondent and the police 
department, as set forth below, establishes 
a significant pattern of conduct.” 


Every city official was an employee of the 
company. The mayor was the “house 
agent” of the compdny and in charge of 
the police. The city recorder was the com- 
pany’s paymaster and treasurer. The attor- 
neys for the city were attorneys for the 
With control of the entire .com- 
was able to prevent 


company. 
munity, the company 
union organization by round-the-clock sur- 
veillance of union organizers and each em- 
ployee who displayed any interest in the 
organization. The was described 
by the trial examiner in his intermediate 
report from which we quote as follows: 


“From July 10, 1946 to August 10, 1946, 
or a few days thereafter, policemen of the 
town of Porterdale were assigned to, and 
maintained a 24-hour a day surveillance 
over the activities of each and every organ- 
izer for the union while he was inside the 
city limits of Porterdale as sur- 
veillance over the home of employee Walter 
Reynolds, which the organizers made their 
local headquarters in Porterdale and _ in 
which much of the union activity took place. 
$y this 24-hour watch over the Reynolds’ 
home the police were ahle to know when 
the organizers were in tewn and to follow 
or trail them throughout the town while 
they were calling upon employees of the 
respondent. As organizers 
would leave Reynolds’ home, one or two 
policemen would ‘tail’ them until they left 
Porterdale for the day. If the organizers 
left the house on foot, left by vehicie, the 
police followed by police car. If two 
organizers started out and then 
went separate ways, there would be a police- 
man following each of them. Everywhere 
the organizers went, the police were sure 
to follow For at least the above period 
of time, there was a policeman within 60 
to 75 feet of any organizer who was in 
Porterdale. 


method 


well as 


soon as the 


together 


“The police, except for one new employee 
who was unable to secure a uniform due 


8 United States Congress, Hearings before 


Public 
recom- 


on Labor and 
President's 


Committee 
consider the 


the Senate 
Welfare, to 
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to the clothing shortage, were always im 
uniform. They utilized the regular police 
car or the chief's automobile, both well 
known as police cars to the approximately 
3,200 inhabitants of Porterdale. The police 
made no effort to their activities 
but, in fact, made their surveillance as open 
and public as possible. The police re 
mained at times on public thoroughfares 
They said nothing. As 
witness, the police were always around ‘sit 
ting and staring’. 


conceal 


de Sc! ibed by one 


“A number of the employees were afraid 
to talk to the organizers upon discovering 
their police One employee leit 
the union organizer to whom he was talk 
ing for the purpose of telling the 
escort that he (the employee) had not 
joined the Union. The organizer offered 
to confirm this statement to the policeman 
if he should doubt the employee’s word.” 


escorts. 


police 


There are many mill towns in the south 
which fit the essentials of the 
scription of Porterdale, and other commu 
nities which, while lacking 
elements of control enjoyed by an employer 
in a company-owned mill town, nevertheless 
allow for restraint of behavior 
beyond anything known in the vast metro 
politan centers. 
istic of the communities in 
workers live and earn their livelihoods. It 
is in this context that employer communi 


Joard’s de 


some of the 


employee 


This situation is character 
which textile 


cation to employees must be examined, for 
it is a constitutional and political truism by 
now, that the meaning of words 
assessed only through knowledge of the 
circumstances in which they are uttered 


can be 


Hate and Fear Literature 


On many occasions the Textile Workers 
Union of America, CIO, has submitted to 
various Congressional committees charac 
teristic examples of the hate and fear litera 
ture heaped upon workers in these controlled 
communities. At the hearings, 
the union submitted a pamphlet depicting a 
Negro union leader with a white woman, 
above which was the caption—‘Don’t let 
your WIFE or DAUGHTER or SISTER 
be found in the same position.”™ Is this 
the “advice” to that the “free 
speech” provision was designed ti 
Is “information” communicated by a pam 
phlet describing a Negro in a photograpl 
CIO vice president in 


most recent 


workers 
insure 


as a charge of 


mendations for changes in the Labor Manage- 


Relations Act, 83d Cong., 2d _ Sess., 


1954, not yet published 


April, 1954 @ Labor Law Journal 


ment 
February 1, 








These experts ore perfectly right in 
saying that a guaranteed annual 
wage depends on guaranteed volume 
and rate of sales .. . . A depression 
would. of course, nullify almost any 
guaranteed wage.—Father Raymond 
McGowan, in Economic Intelligence. 





organizing employees “INCLUDING THE 
WHITE EMPLOYEES”?” Are _ only 
“views” within the meaning of Section 
8 (c) expressed in a publication that de- 
scribes the CIO as “Carpet-Baggers” and 
which fight between manage- 
ment egged on by a Commu 
How much information is conveyed 
article which lists the birth 
places of labor leaders and describes them 


cartoons a 
and labor 
nist ?™ 
by an foreign 
as “foreign-born propagandists” who “set 


themselves up as self-appointed dictators.” “ 


Before the advent of Section 8 (c) of the 
act and the 
we would have 
that 

circumstances 


interpretation thereof, 
obvious to 
regional traditions, 
and the like are 
significant co-ordinates of human behavior; 
that without consideration of these co-ordi 
nates it would be wrongly presumed that 
identical words produce identical reactions in 
all people, regardless of their circumstances. 


Board's 
thought it too 
observe varying 


economic 


Only a fixed and calculated blindness 
would characterize “information” on Negro 
CIO as the expression 
South, the intent and 


“information” is to 


officers in the 
of “views.” In the 
effect of the 
blind fears and hatreds 


triggel 


No less of an appeal to the darkest and 


most unreasoning portions of the mind ts 


the “information” on the foreign origins of 
Is such a statement coercive 


( ‘an 


union leaders 


on its face? Is it coercive in context ? 


this question be answered without consid 


ering whether the audience comes from an 
urban city or an isolated hamlet where the 
traditionally, 


suspicion of foreigners is 


cle ep rooted 4 


Statements regarding: the possibility of a 
plant 
zation have been held by the present Board 
to be “prophecies.” This 


closing as a consequence of untont 


“predictions” or 


' See footnote 58 

” See footnote 58 

“" United States Congress, Hearings before 
the Senate subcommittee on labor-management 
relations, 8ist Cong., 2d Sess., Part 2 (Face 
p. 104 X) No. 1 

* United Textile Workers Union of America, 
The Textile Challenger, November, 1953, Vol 
IX, No. 11, p. 7 


“Free Speech” or Lawful Coercion? 


Board apparently chooses to con- 


sidering whether the employees so addressed 


ignore 


are in urban centers where alternative em- 
ployment is whether on the 
other hand, they work in a company town 
where the plant 
hearts 


available, or 


Suggestion otf a 
into workers’ 
Board 
the Chamber of Commerce 
South Carolina, to em 
last paragraph 


slightest 
closing throws terror 


How should the characterize the 
letter mailed by 
of Orangeburg, 


ployees? The 

“For this 
for the union please notify us so we 
not do you the injustice of 
name on the black list.” 


reads 


reason, tf you are not active 
will 


putting your 


If this is the “appeal to reason” the “free 
speech” amendment was 
tect, then Taft-Hartley has repealed the 
definition of held by mankind for 
centuries, and we have entered the night- 
world of double speak etched so 
frighteningly in Orwell's 1984 


designed to pro- 


“reason” 


mare 


Consideration ot the 
industrial life 


Varviligz facts ot 
the Wagner 


doctrine Be 


was the basis of 


Board's totality-of-conduct 

granted em 
Act, the 
as sensible an ob 
United States 


speech” 
ployers in the Taft-Hartley 
is disabled ffom making 


cause of the “free 


Board 
servation as was made by the 
Supreme Court 


“We cannot equate a company-dominated 
North Carolina mill town wit 


h the vast 


‘ 


metropolitan centers 


Voluntarism 


In 1952, the majority report of the 


f Senate 


subcommittee on labor-management rela 


tions ™ found employers and seemingly in 
dependent local organizations in an unholy 


union-busting alliance 


The minority report disputes that finding 
in the following words 


that the subcommittes 


fails to recognize the fact that 


“It seems to us 
staff utterly 
there are 
the CIO 


times by 


workers who prefer not to joit 
workers 
and at 


minister, the 


Because these some 


themselves other times 
joined by the doctor, the 


drug-store owner, and the proprietor of the 


“ National Labor Relations Board v 
Spinning Company, 16 LABOR CASES 
336 U. S. 226 (1949) 

* United States Congress, Report of the 
Senate subcommittee on labor-management re- 
lations, 8ist Cong., 2d Sess., Labor-Management 
Relations in the Southern Textile Industry to 
gether with Individual views of Mr. Taft and 
Mr. Nixon, pp. 36, 57 


Stowe 
f 64,991 
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local 5 & 10 store, have taken steps to 
defeat the organizational efforts of the CIO, 
the staff report assumes without argument that 
their efforts must have been directed by the 
employer.”” (Italics supplied.) 


This agency point was better understood 
by Shakespeare than by the authors of the 
minority report. In Richard I], Bolingbroke 
feared the consequences of commanding the 
death of the king. Rather than direct the 
act, he therefore mused aloud: 


friend who will rid me of 


“0 


“Have ] no 
of this living fear ?’ 


Volunteers were not lacking, and the deed 
was done, 


Southern who aloud— 
“Have I no friend who will rid me of this 
living fear ?”’—at 
ings and in 


employers muse 
citizens’ committee meet 


the offices of local new spapers 
and radio stations, also find that volunteers 


are not lacking 


The local chambers of commerce, citizens 
trade 


radio stations, ministers, newspapers, local 


committees, papers, police officers, 


businessmen and professional people fre 
quently act in a curious unanimity of pur- 
pose and behavior that belies the voluntary 
aspect of their contribution to the employer's 
The timing of their strategic moves, 
the same antiunion “line” they 
their frequent possession of information 
within the peculiar knowledge of the 
ployer, throw doubt on the 
view that they act out of an independent 
persuasion of the their 


cause 


express, 


em- 
considerable 


righteousness of 
convictions 


thor 
submitted 
America, 
These 
ot the 


This pattern of control has been 


oughly documented in materials 
by the Textile Workers Union of 
CIO, to Congressional committees." 
materials and the majority report 
” Report cited at footnote 64, p. 71 

” Act V, Scene IV. 

“ Report cited at 
United States Congress, Hearings before the 
Senate Committee on Labor and Public Wel- 
fare, Proposed Revisions of the Labor-Manage 
ment Relations Act of 1947, 83d Coprg., Ist 
Sess., Part 3, pp. 1469-1496 

* Report cited at footnote 64. 

” “Free speech’’ is a one-way street. The 
Board has rejected the free speech defense 
when raised by unions, and considered as evi- 
dence against unicns statements which led 
employees to leave work (Roane-Anderson Com 
pany, 82 NLRB 696 (1949)): statements pub- 
lished in official union publications (American 
Newspaper Publishers Association, 86 NLRB 
951 (1949)); statements made by a union during 
negotiations (Great Atlantic and Pacific Tea 
Company, 81 NLRB 1052 (1949): statements 
made to a nonstriking employee (Smith Cabinet 
Manufacturing Company, 81 NLRB 886 (1949)) 
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footnote 64, pp. 91-111, and 


subcommittee“ establish that the 
assistance rendered textile employers is 
voluntary only in the most illusory sense 
The facts point unmistakably to a 
conclusion: The agency 
Taft-Hartley Act is consistent 
the purpose of allowing those who are not 
strictly agents of the employer (within the 
commercial law definition of agency) to 
join his ranks and speak on his behalf the 
words he is forbidden to speak. The few 
prohibitions remaining on his utterances cat! 


Senate 


single 
prov ision or the 


only with 


” 


be “volunteered” by “friends 


Control of Communications 


The double standard in the law is just 
double standard of 
Tin 
Sp eC nh” 
is brought home to organizers of the Textil 
Workers Union of America the 
attempt to obtain the facilities required for the 


a small reflection of the 
textile 
employer 


free speech in communities 


bitter paradox of “free 


whe TN 


expression of the union’s views and opinions 


At the 
hearings” the 


Senate Labor Committee 


presented 


recent 
union recent in- 
stances of shocking denial of the channels 
of communications to union representatives 
In Gastonia, North Carolina, the 
refused to publish a union advertisement 
urging Southern mill owners to raise wages 
We did not even appeal for union members 
The newspaper in Gastonia is located in the 
heart of the cotton mill area 


newspape 


In Hogansville, Georgia, we were w 
able to hire a meeting place and an office 
Asa result, a current organizing campaign 
frustrated. In January of 


theater in 


was completely 
1954, we finally 
Gecrgia. We 


rented a (srant 


ville, scheduled a meeting 
and mailed letters of invitation to hundreds 
of people in nearby communities. One day 


Indeed the legislative history suggests that it 
was intended to be a one-way street 

{It is designed] . to protect the right 
of free speech when what the employer says 
or writes is not of a threatening nature or does 
not promise a prohibited favorable discrimina 
tion sid (Conf tept., H. Rept. 510 
80th Cong., p. 64.) (Italics supplied.) 

Nor are the courts reluctant to piece together 
the words and deeds of union officials to estab- 
lish a union's liability: 

“It is difficult to disassociate that language 
from the inference that control of the stoppage 
lay in Lewis's hands."’ (United Mine Workers 
v. U. 8., 177 F. (2d) 29, 35 (CA of D. C., 1949).) 

And in Milk Wagon Drivers Union v. Meadou 
moor Datries, 3 LABOR CASES § 51,111, 312 U.S 
287 (1941). the speech aspect of picketing was 
held enjoinable because of previous acts of 
violence and coercion. 

*” See footnote 58 
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the 
advised 


betore the theatet 
could not hold 


tremendous pressure 


SC heduled 
us that 


because 


meeting 
owner 
the 


we 
meeting 
had been brought on him 


In Anderson, South Carolina, one of the 
largest textile the South, it is 
still impossible obtain 
vertisement 


centers in 
tor to ad 
local newspapers. Only 
many years of complaints to the Fed 
Communications 


us any 
in 


titer 


eral Commission have we 
Our scripts, 
which must be turned in to the radio 
stations a full week prior to broadcast, are 
subject to 


organizing 


been able to obtain radio time 


however, 
severe censorship. During an 
at a fibreglass plant, 
were not permitted to compare the con 
that plant 


plant in Pennsylvania 


In Elkin, North Carolina, many 
came to attend an 
ve called None, 
ineeting Company 
the hall 


those 


Campaign 
Wwe 

’ 
the company’s 


ditions in with 


workers 
organizational meeting 
the 


representatives 


however, entered 
hall 


outside 


ot 


stood prepared to record 


e names who entered 


In Piedmont, Alabama, all meeting facili 


tres were denied 


the or 
meetings ina tent 


and all the 
constitutional 


us in a campaign carried 


min winter last vear We held 


qt 
these 
oul 


In other communities 


have been 


had 


messages 


where rights 
have 
their 


union 


curbed, employers 
difficulty in 
In 
| 


neve any 
getting 


ot 


across 
to the 
hypoc 


absence 


ot 


the access 
iannels 
to 


area of permissible speech 


communication, it 1s 


risy consider increasing the employer's 


Constitutional Aspect 


The 


Spcec h” 


M agne! 


amendment 


Act 

to 
ight 
The 
amendment misled the 
into that the rules 
speech the Wagener Act 
First Amendment of the United 
Constitution : 


required no “free 


secure to employers 
the 


the 


the cx 


First 


mstitutional 1 
Amendment 


by 
of 
Ameri 


vuaranteed 
proponents 
“fre« speech” 
in peopl helieving 
vovVverning under 
violated the 
states 
Court decisions 
Wagener Act 

privilege in full 
NLRB v. ( Company, 


dismissed the employer's defense 


was false 
held that the 
constitutional 


This charge 
uniformly 
accorded the 


! 


in thie 


ot 


rown Can 
court 
free speech in the following fashion 

“Enforcement is resisted in reliance upon 


four legal propositions, namely: 1. That the 


7 LABOR 
(CCA-8, 1943) 

7 LABOR 
"A-7 


CASES 61,822, 138 F. (2d) 
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CASES ¢ 61,618, 135 F. (2d) 329 


(ct 1943): see also case cited at footnote 17 


“Free Speech” or Lawful Coercion? 


Board has no right to interfere with 


limit the right of free speech 


or 


“The first of these propositions we think 
would be the 
not 


conceded by 

that speech’ 
to violate valid laws, 
laws against perjury, libel, slander, or 
against 
in the 
es” 

In NLRB v Manufacturing Compan) 
the court upheld the 
tionality of restraints upon employer speecl 
under the Wagner Act 

rs Phe 


pany 


every one, with 


understanding ‘tree does 


mean license such as 


laws 
restraint 


or coercion of employees 


exercise of their rights under the 


Pick 


similarly constitu 


President 


niay 


of the respondent com 
have the right to 
ment he made, 


ot 


make the state 
his constitutional right 
that the 
intimidating and 
Che right of 
It is a relative 
ht of the 
his views; 
the 
of lis having spoken, just as 


under 


Ire¢ speech, but he cannot deny 
Statement was coercive, 
its efiect 
speech is not absolute 
No on 
dent. Mi 


he speal s them, he 


interfering in tree 
right 
Presi 


but it 


can prohibit the rig 

Pick, to speak 
takes consequcie 
doc s il hie 
As Justice 
rec speech 


vell 


allow 


one 
speaks slanderously of another 

the right 
one the right 
theater We 


speech, and yet protect others trom imyury 


Holmes once said, of 
to 


HAY 


does not give ‘hire’ m 


a crowded res 
Free speech does not mean license 
without restraint. “The 
President Pick the many 
statements of Assistant Superintendent Just 


thereby 
to speak 
or 


statement 


and acts and 


man were clear evidence of intimidation, in 


terference and coercion.” 


The Board the “pro 
tection” afforded employer speech under the 
laft-Hartley Act the 
essities of the First 


has recognized that 


goes tat bevond 


Amendment 


ee 


“This Section [8 (« )| appears to enlarge 
the 


original 


somewhat 
the 


protection previously accorded 


Statute and to 
that 


speech guarantees of the Constifution 


by grant om 


munity beyond contemplated by the 


tree 


It is believed that upon reconsideration ot 
the 
properly 


protection 


nature of employer speech, courts could 
hold that First 
attaches employer 


to 


no 
to 


Amendment 
any utter 


ince relating union activities of employee 


Examples have been cited of the hate and 
fear literature distributed to 
employers or by others on their behalf.“ At 
first blush it would to afford 
constitutional scurrilous 


workers by 


absurd 
such 


sccm 


protection to 


' Thirteenth 
p. 49 
' See footnote Se 


Annual Report of the NLRB 





We however, aware that 
the right to speak vicious falsehoods has 
been upheld by the United States Su 


preme Court. 


documents, are, 


In Terminiello v. Chicago,” 


tacking racial, religious and political groups 
induced a riot between the adherents of 
Gerald L. K. Smith assembled in the audi 
torium and the crowd of dissenters gathered 
outside. The speech was held protected by 
the First Amendment. It should be em 
phasized that any person could have re 
lieved himself of the disturbing effect of 
Mr. ‘Terminiello’s hateful words simply 
by placing himself beyond the sound of Mr 
Terminieilo’s Mr. Terminiello did 
not control the livelihood or well-being of 
his auditors. This is not the case with em 
ployees to whom employers address anti 
union statements 


a speech at 


voice, 


Indeed, the entire “employer free speech” 
concept springs from a misapplication of 
the presumptions of political life to the 
employment relationship. This point was 
cogently made by two leading commentators: 


industrial organization 
emanates from the top, quite the opposite 
of our political system. Decisions are made 
and passed down to the rest of the organi- 
zation through the many layers of super- 
vision. Refusal to follow orders in most 
industrial organizations is generally grounds 
for immediate dismissal. In this respect, an 
industrial or business organization is more like 
an army than a democratic political organi 
sation.” (Italics supplied.) 


“Power in. an 


How totally inapposite are the free speech 
precepts of political life as expressed by 
Justice Brandeis in Whitney v. California: 


“They [the founding fathers] believed 
that freedom to think as’ you will and to 
speak as you think are means indispensable 
to the discovery and spread of political 
truth; that without free speech and as- 
sembly ‘discussion would be futile; that with 
them, discussion affords ordinarily adequat« 
protection against the dissemination of noxious 
doctrine; that the greatest menace to free 
dom is an inert people; that public discus 
sion is a political duty; and that this should 


337 U. S. 1 (1949). 


footnote 6, p. 219. 


™ Work cited at 
J 5. 357, 375 (1927) (concurring 


7274 I Ss 
opinion) 

e274 U. 8. 357, 377 
opinion) 

™In the “Control of Communications" por- 
tion of this article we listed some of the places 
where we have been denied a forum for the 
expression of our views. We allow misleading 
and even offensive suggestions in the faith that 
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(1927) (concurring 


be a fundamental principle of the American 


government.” ™ 


In the same case Justice Brandeis stated 
“No flowing from 


deemed 


danger speech can be 


clear and present, unless the inci 
dence of the evil apprehended is so immi 
nent that it may befall before there is oppor 


tunity for full discussion.” ™ (Italics supplied.) 


Where in the employment relationship 1s 
the “full discussion,” the give and take, the 
market place of ideas—the prerequisites for 
First Amendment protec 
They are lacking, and instead there 


the extension of 
tion? ™ 
exists patterns of obedience and deference 
induced by the inherent coerciveness of the 
employer’s authority. 


A leading work on industrial sociology 
describes a study of the increasing deference 
paid by workers to each succeeding rank of 


supervisory personnel 


“Toward the assistant foreman their at 
titude quite different. They never 
disobeyed him or argued about his orders 
Their behavior 


was 


when he was in the room 
was much more restrained than when only 
Toward the 
foreman they were still more apprehensive 
They not 


but also 


the section chief was present. 


only obeyed him with alacrity 


when he was present refrained 


from doing anything that was not strictly 
according to rules.” ™ 

The authors also describe the reaction of 
a worker who was by accident placed at a 
desk near and 
name, also by 
from the current 
phone directory: 


whose 
omitted 
tele 


lower-rated workers 


accident, had been 


issue of the house 


“The fact that his name had been omitted 
from the directory now took on new signifi 
tended 
force his growing that 
about to be transferred to a shop position 
He became so preoccupied over what might 
happen to that for a could 
scarcely work 


cance for the employee. It to rein 


conviction he was 


him time he 


” 8 


Hence employer “opinions,” “predictions,” 


“views” and “advice” carry a symbolic mean 
and distinct from the literal 


significance of the written or spoken words. 


ing separate 


false ideas wil! be discarded and correct ones 
acquired in the market place of ideas But 
when the employer or those under his control 
own the market place and monopolize all its 
facilities, by what justification is the employer 
allowed to make antiunion statements’? 

” FJ, Roethlisberger and William J. Dick- 
son, Management and the Worker (Harvard 
University Press: Cambridge, 1950), p. 456 

*\ Work cited at footnote 80, p. 545. See also 
footnote 6 
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They are freighted with a 


82 


‘close study of 


obedience, even when a 


the syntax would reveal only the expres 


s10n of an opinion. 


lt follows that all employer expressions 
regarding union activities of employees are 
language. In U. S 
had 
“Aesopian” language of the 
Party, that is, the advocacy of 
illegal acts that 
hind 


a type of “Aesopian” 
v. Dennis, the 
the 
Communist 


court occasion to 


conside r 


formed the real meaning be- 
The 1] 
Communist leaders appealed their convic 
tion and urged that 
“Aesopian” meaning of their words violated 
the First Amendment, The court held 


seemingly innocent words 


consideration of the 


“sé 


testimony there 
certain passages in the Communist 
Constitution, which were innocent upon their 


Budenz’s other was 


were 
face, but which were understood by the 
initiate to be only a cover—window-dress- 
violent methods advocated and 
patently competent 


ing’ for the 
taught. This was so 
that it 


88 


testimony needs no discussion 


The First Amendment 
tended to apply to such “Aesopian” expres 
sions.” Where free speech cannot result in 
truth, the the First 
Amendment is protection 


Was never in 


s4 


objective of 
and its 


policy 
lacking 
does not apply. 

In both the 


Hartley 
substantive 


Wagener Act and the Taft 
Act, Congress acted to prevent the 
evil that em- 
ployers prevented workers from organizing 
Because all employer expres- 
tainted with coer 


arose be cause 


mito 
sions on that subject are 


unions 
cion, they “are of such a nature as to create 
and that 
bring about the substantive evils that Con 


i clear present danger they will 


7 8S 


gress has a right to prevent 


Recommendations 


Waener Act, be 


an employer's 


In the period ol the 


tween the opening shots of 

campaign of coercion and the issuance of a 
uirt’s cease-and-desist order, many intant 
See footnote 46 

“#183 F. (2d) 201, 229 (CA-2, 
S. 494 (1951) 

“*See Morris L. Ernst 

Speech Public and 


1950). aff'd 341 
and Arthur Joel Katz 
Private,”” 53 Columbia 
Law Review 620 (1953), for a landmark analysis 
of the different First Amendment treatment 
to be given to public speech, the expressions 
in normal political controversy, and_ secret 
speech, the verbal counterpart of an illegal 
conspiracy such as the Communist Party repre- 
The authors explicate the peculiar char- 
acteristics of secret speech so that in curbing 
it the scope of public speech will remain un 
impaired. There is a striking analogy between 
employer speech and the secret speech described 


sents 


“Free Speech” or Lawful Coercion? 


mandate for 





The workers are the saviors of so- 
ciety, the redeemers of the race. 
—Eugene V. Debs 





suffered 
hope died 
the government 
against the activities destructive of 
Speech that plainly 
pliedly intimidating, or which in connection 
efiect 


labor 
But 
theory 


premature death 
least in 


organizations 
never because at 
had set its tac 
unions 
was coercive, Or im 
with other emplover conduct had the 


of depriving employees of their choice of 


a bargaining agent, was violative of a bast 
federal statute Millions of 
thereby enabled to make 


bargaining 


workers were 


an effective choice 


in favor of collective 


The 
crucial 
ished since the Wagner 
tent that 
of collective 


of employers over the most 
has dimin 


to the ex 


power 
workers’ lives 
Act only 
workers have the collective 
The unorganized 
voice ot! his em 


aspects ot 


security 
bargaining 
cowed by the 
than he 
speech” and the “agency” 
Taft-Hartley Act—at least in 
the experience of this 
vented the organization of unorganized workers 
Taft 


wor! ket 1s 


ployer no less Was 20 years aro 


ihe 


visions of the 


“tree pro 


union—have pre 
more than any other provisions of the 
Hartley Act. 

Speech is no less important today in the 
array of employer union-busting weapons 
than it was during the period of the Wagner 
Act and it should be similarly circum 
The foregoing 
ployer speech has revealed that the so-called 
speech Taft-Hartley 


Act has placed the thumb of government 


scribed analysis ol em 


iree provision ot the 


heavily against unions on the scale measur 
employee rights 
The Smith bill ™ 


mcreasing em 


ing the balance between 


and employer privileges 
adds to the 


ployer immunities 


imbalance by 
The 


President can be 


“equality” in speech 


requested by the achieved 


only through a redress of the balance by 


lines we have 


[The End] 


by the author of that article Both bear no 
relation to the policy purposes of the First 
Amendment—secret speech because it is merely 
an adjunct to an illegal object, and employer 
speech because of its inherent coerciveness that 
necessarily deprives workers of their free choice 
of a bargaining agent. In ‘‘Speech: Public and 
Private the fundamental distinction is stated 
thusly Public speech attempts to create a 
majority will, secret speech attempts to under 
mine it.’ (53 Columbia Law Review at 621.) 
The frequent purpose and necessary result of 
employer speech is also to undermine the 
majority will of employees 

% Schenck v. U. 8., 249 U. S. 47, 52 


See footnote 1 


revision of the act along the 


sigue sted he re 


(1919) 
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involves or 
Vertical 
mto 


ulonism 
cralt 


| ORIZONTAL 

ganization 
unionism tends to lump employees 
plant-wide units Another 
that the latter type of organization is more 
likely to include unskilled workers along 
with skilled tradesmen 


craft by 


difference is 


Generally, unorganized skilled employees 
may whether they 
wish to be organized into a unit composed 
exclusively of who work at a par 
ticular craft or a plant-wide unit. Having 
made their choice, however, they have found 
it difficult to from one 
organization to the other 


choose for themselves 


those 


switch form of 
This has been par 
ticularly true of those craftsmen in plant- 
wide units who have tried to “carve out” 


an autonomous craft unit for themselves 


Workers in interstate commerce are sub 
ject to interpretations of the National Labor 
Relations Board insofar as determination ot 
the “appropriateness” of a bargaining unit 
is concerned. ‘The Board, in turn, 1s gov 
erned by Section 9 (b) of Taft-Hartley 
which provides, in part: “The Board shall 
decide in each case whether the unit 
appropriate for the purposes of collective 
bargaining shall be the unit, 
craft unit, plant unit, or subdivision there- 
of: Provided, That the Board shall not 

(2) decide that any craft unit is 
inappropriate for such purposes on the 
ground that a different unit has been estab 
lished by a prior Board determination, un- 
majority of the employees in the 
proposed craft unit vote against separate 


employer 


less a 


representation 

The NILRB laid down its rule for inter 
pretation of the statute in National Tube 
Company, 76 NLRB 1199 (1948). The case 
involved an attempt by an AFL bricklayers’ 
union to carve out a craft unit from an over- 
all United Steelworkers CIO union. In 
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refusing to sever the unit, the Board said 
that “Section 9 (b) (2) does not itself limit 
unit 


inappropriate in certain situations, so long 


the Board’s discretion to find a craft 
as there is no reliance upon the fact that a 
different unit has already been established 
Board determination.” The 


by apricot 


rationale of the decision was that “due t 
the integrated nature of operations in the 
steel industry, any change in the unit gov 
erning the bargaining relations between the 
Employer and its employees would be detri 
mental to the rate structure 


basic wage 


underlying operations, and would 


necessarily have an adverse effect upon its 
productive capacity in an imdustry of vital 
The factors of “inte 
bargaining 

said to tip the 


national concern.” 
gration and 


dustry” were 


history in the in 
balance in 


favor of “an over-all 
units of 


bargaining unit, and 


against separate craft em 


ployees in the basic steel industry 


The above rule eventually applied 


by the Board 


industry, the 


Was 
also to the basic aluminum 


lumbering industry and the 


wet milling industry 


New development.—On March 1, in Amer 
ican Potash & Chemical Corporation, 2 CCH 
LLapor LAW Reports (4th Ed.) {| 13,194, 
107 NLRB, No. 290, the Board added some 
significant refinements to its rules on craft 
It repudiated, in effect, the limi 
craft imposed by its 


severance 
tations on severance 


predecess« Ts: 


“We feel that the right of separate repre 
sentation should not be denied the members 
of a craft group merely because they are 
employed in an industry 
highly integrated production processes and 


which involves 
in which the prevailing pattern of bargain 
ing is industrial in character We shall 
therefore not extend the practice of denying 
on an industry-wide basis.” 


Labor Law Journal 


crait severance 
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that (1) 
carving out of craft units will be permitted 


specifically, the Board ruled 
where (a) a true craft group is sought and 
(b) the petitioning union traditionally repre 

sents the craft; (2) departmental units may 
be carved out where (a) they have craft-like 
characteristics, (b) the group is functionally 
distinct and separate and (c) the petitioning 
traditionally itself to 


union has devoted 


serving the group. 
defined as follows the 
would be 


The Board types 


of units for which severance 


permitted: 


(1) “In our true craft unit 
consists of a distinct and homogeneous group 
of skilled journeymen craftsmen, working 
as such, together with apprentices 
and/or helpers. To be a ‘journeyman crafts 
man’, an individual kind and 


of skill which is normally acquired 


opinion a 


their 
must have a 
degree 
only by undergoing a substantial period of 
training.” 


appre nticeship or comp irable 


2) “We 


of employees in 


also recognize that the equities 
other minority 
lacking the hallmark of 
require that they be 


Many employers 


certain 
groups, though 
craft skill, 
treated as severable units 
have functionally distinct departments con 
indentified with tradi 
distinct from 


may also 


taining employees 
tional 
that 
mon special interest in collective bargaining 
tor that indi 


cated 


trades or 
of other employees and who have com 


occupations 


already 
there are which 
devoted themselves to the special problems 


have 
unions 


reason. As we 
have 


of these employees in functionally distinct 
departments, indicating that their interests 
are distinctive and traditionally recognized 
The circumstances in this situation 
limited in character 


which 
exists are strictly and 
extent, and the Board does not propose to 
seeking severance to use 


allow petitioners 


this concept as a basis for establishing ex 
tent-of-organization units or for fragmentiz 
ing plant-wide units into departments where 
established. We 
that the de 
distinct 


cannot be 
proot (] ) 
functionally 


cralt severance 


shall require strict 
partmental 
and separate and (2) that the 
a union which has traditionally 
self to interest of the 
employees in question When 
a union departmental unit of 
the type it traditionally represents, we may 


find that it is entitled to 


group 1s 
petitioner 1s 
devoted it 
serving the special 
such 
requests a 


severance 


with the majority in 
that the 
policy adopted 


to fly in the 


In dissenting part, 
Member Peterson 
mechanistic 


b t | r 
Labor Relations 


said “rigid and 


cralt severance 


majority seems to me 


face of experience as well as law and log 


Che decision ignores the evolutionary cha 


acter of collective bargaining and the les 


sons of experience gained not only m the 
particular plant but in the 
well; it substitutes an arbitrary rule where 


by established and satisfactory relationships 


industry as 


can be disrupted upon mere request 
Although the course taken 
simplify the task of this 


severance disputes, | 


today may 
resoly 


think if 


jeopardizing if not 


Board in 
ing cratt 
does so only by sacri 


ficing & substantial measure of industrial 


stability 
industries.’ 


attained by many employers and 


Reaction.—Basically, the American Potash 
decision is one which will please the AFI 
and CIO The attitude of 
employers will presumably vary depending 
and 


displease the 


upon special factors in each industry 
plant; the fact that the employers in both 
the National Tube and American Potash cases 
agaist severance may not 


were may of 


be significant 


| he Boar d 


lengthy 


Potash 


press 


decision in American 


caused comment in the lay 


Unfortunately, the decision or the press 


release concerning it or both were too com 
plex for reporters to understand, according 
to some of the papers. An important finan 
cial daily had the story backwards—it inter 
preted the case as saying that the Board had 
severance but 


permitted tree craft 


had decided to restrict it Phe 


long 
most 


finally 


widely circulated daily in the 


Midwest used 


a press dispatch which erroneously stated 
that 


it iwnored 


“only true craft units” could be severed 
that part of the 


severance 


dle Cision pel 


} 


taining to of departmental unit 


with craft-like characteristics 


(For a complete analysis of the history ot 
treatment of this 
Approaches to Craft Sever 


the Board’s subject, se 
“Administrative 
ance,” by Joseph Krisloy 


beginning at page 
231 in this JouRNAL.) 


New Free-Speech Doctrine 
of NLRB Gets Amplification 


right ot 
Amend 


Constitution is 


It is well established that the 
free speech guaranteed by the First 
United 
subject to certain limitayons—for 
justify illegal in 
inmgement of the rights of others An 
right of American work 
men employed in interstate commerce entet 
the fed 
form and 
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ment of the States 
mstance, 
it may not be used to 


important those 


written into Section 7 of 
they 


prises 1s 


eral labor act, that is, may 





Restraint 
or coercion of this right by employers (Sec- 
tion 8 (a)) or unions (Section 8 (b) (1) 
(A)) is an unfair labor practice. 


join unions or refuse to do so 


Prior to the enactment of Taft-Hartley in 
1947, strictly limited in 
what they could say to their employees on 
the subject of unionism, at the risk of a 
finding by the National Labor Relations 
Board that they had violated the Wagner 
Act. A change in the law on this point was 
effected in 1947, when the Taft-Hartley 
Act added Section 8 (c) to the statute. 
It reads as follows: 


employers were 


“The expressing of any views, argument, 
or opinion, or the dissemination thereof, 
whether in written, printed, graphic, or 
visual form, shall not constitute or be evi- 
dence of an unfair labor practice under any 
of the provisions of this title, if such expres- 
sion contains no threat of reprisal or force 
or promise of benefit.” 


An important point concerning Section 
8 (c) that deserves emphasis is that it ap- 
plies only to unfair labor practices, not to 
representation elections. ‘Therefore, even 
after the enactment of 8 (c), employers 
who spoke in election campaigns to their 
assembled employees on company property 
and company time, even though they care- 
fully avoided threats and promises, found 
that the NLRB might still set aside elec- 
tions which went against unions 

Scores of Board and 
1947 and 
finally distilled its 


cases reached the 
the courts in the 


1951, until the 


years between 
Soard 


views on pre-election speeches by employers 


into a relatively concise doctrine which was 
enunciated in Bonwit Teller, Inc? In that 
case, the company president spoke to the 
assembled employees during working hours 
six days prior to the date set for a repre 


sentation election. He strongly urged the 


employees to vote against the union He 


talk 


The union lost 


ended his with a comment on salary 


raises the election 


A significant factor in the case was that 
the company had a strict no-solicitation rule 
—that is, union organizers were forbidden 
to approach employees on company prop- 
erty whether or not the employees were on 
duty. Ordinarily, an employer is powerless 
to forbid union 
property during nonworking hours, because 


solicitation on company 


the place of work has been recognized as 


196 NLRB, No. 73 (1951) 
2 Bonwit Teller, Inc. wv 
Cases 67,025, 197 F 


236 


NLRB, 21 
(2d) 640 (1952) 


LABOR 


the most effective place for the communica 
tion of information and opinion concerning 
unionization. ‘The Board, 
permitted retail! department stores the privi- 
lege of prohibiting al! solicitation in selling 
areas of The employer in Bonwtt 
Teller had availed itself of that privilege; 
it had not, however, imposed upon itself 
that of refraining 

forbade unions 


however, has 


stores. 


a concomitant obligation- 
from doing itself what it 


to do. 


The Board ordered the employer to stop 
“making antiunion speeches to em- 
ployees during working hours and on the 
premises, without according, upon reason- 
able request a similar opportunity to ad 
dress the employees to the labor organization 
against which such speeches are directed.” 
That statement was, in substance, the Board's 
Bonwit Teller When the 
reached the Second Circuit, a modification 
was ordered’ and the Board obeyed? The 
amended order reflected the Second Circuit’s 
opinion that “neither Section 8 (c) nor any 
issue of ‘employer free speech’ is involved 


doctrine case 


in this case.” The employer’s only wrong 
doing was “the discriminatory application 
of the no-solicitation rule.” Accordingly, 
the Board amended its order to read that 
the employer must halt the following conduct 


“Discriminatorily applying its no-solici 
tation rule by making antiunion speeches 
to... . employees during working hours 
on the premises, while refusing to accord, 
upon request, a similar oppor 
tunity to address the employees to the labor 


reasonable 


organization against which such speeches 


are directed.” 

The rule in Bonwit Teller came to be 
known as the captive-audience doctrine. It 
remained the law until December 17, 1953, 
when the NLRB reversed it. 


The new Board’s view.—In the Livingston 
Shirt Corporation case,‘ the Board was faced 
with a situation Bonwit Teller 
The president of the company made anti- 


similar to 


union, noncoercive speeches before two rep 


The union lost each 
Was set 


resenzation elections 
election, and each aside on the 
pasis Of the Donwit Jf eller doctrine cequests 
by the union to address the employees on 


company property were refused each time 


The union then filed unfair labor practice 
7 he Board, 
now including Chairman Farmer and Mem- 


charges against the employer. 
ber Rodgers, had a clear-cut chance to ac 


*104 NLRB, No. 67 (1953) 
42 CCH Labor Law Reports (4th Ed.) 13,031 
107 NLRB, No. 109 (1953) 
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The American Arbitration Association 
handled a total 1,830 labor-manage- 
ment arbitration cases in 1953. Most 
of the cases, 75 per cent, involved 
multiple grievances, some as many 
as 40. Most were discharge cases. 





cept or reject Bonwit Teller It chose to 
reject it, in the following language: 

“We are to hold that [ the 
employer] in seeking—as was 
its right—to 


asked 
concededly 
influence the outcome of the 
election, committed an unlawful act in viola- 
tion of the proscription of the Act 

“Tt is true, as the General Counsel points 
out, that in the past the 
employer’s refusal to give the union equal 


Board has held an 


opportunity to address its employees in the 
plant to be unlawful. In that 
view rested on the belief that the employer 
exerted undue and unlawful influence up- 
on the employees by monopolizing their 
work place as a speech-making platform 
Broad appraisal of the basic elements under- 
lying this type of situation persuades us 
that the Act does not require the employer, 


substance 


absent unusual circumstances, to accede to 
such a union request 

Teller case, the 
then constituted, found that a 
‘fundamental consideration’ in support of 
its decision was the right of employers un 
der Section 7 to ‘hear both sides under cir- 
cumstances which approximate equality’ 
We have no quarrel with this principle, but 
we think that it is to be acheived not by 
administratively grafting new limbs on the 
statute, but by a strict enforcement of those 
provisions of the statute which afford em- 
right of free and uncoercive 
speech and grants employees the protected 


“In the original Bonwit 
Board, as 


ployers the 


right to join labor unions free from coercion 
or discrimination.” 

Unlike Bonwit Teller, the 
Livingston Shirt did not 
organizers access to company 
property In a Board 
said to have distinguished the two situations 
Livingston Shirt employer re¢ 
organizing 
company property only during working hours 
The Board stressed the fact that there was 
support a that 
solicitation was forbidden during nonwork 
ing hours 


employer in 
have the right to 
deny union 
sense, the may be 
because the 


fused to permit activities on 


no evidence to contention 


2 CCH Labor Law Reports (4th Ed.) % 13,030 
107 NLRB, No. 106 (1953) 


Labor Relations 


In any event, the captive-audience doc 


trine of Bonwit Teller was clearly abandoned 


The Board still had to decide how it 
would 


point 


handle representation cases on the 


Livingston Shirt was an unfair prac 


tice case It did so in Peerless Plywood 
Company, which laid down a new miniature 
doctrine 


captive-audience 


consicde ré d 


“It is our view, based on ex 
perience with conducting representation elec 
that 


employers or 


tions, last-minute speeches by either 


unions delivered to massed 


assemblies of employees on company time 
and unsettling effect 
with that 
choice which a free 


reflect We 


real vice is in the last-minute 


have an unwholesome 


and tend to interfere sober and 
thoughtful 


designed to 


election 1s 
that the 
character ot 


believe 


the speech coupled with the fact that it 1s 
delivered 
Such 


made on company time whether 


by the employer or the union or both, 
because of its tends to 


a speech, timing, 


create a mass psychology which overrides 


arguments made through other 
media and untair 
the party, whether employer or union, who 
in this manner obtains the last most tell 


ing word. 


campaign 


vives an advantage to 


now establish an elec 
will be applied in all 
This rule shall be that em 
ployers and unions alike will be prohibited 


“Accordingly, we 
tion rule whicl 


election cases 


from making election speeches on company 
time to 
within twenty-four 
uled time for 
lation of 


massed assemblies of employees 
hours before the sched 
conducting an election. Vio 
cause the election 


valid 


this rule will 


to be set aside whenever objections 


are filed 


“This rule does not, of course, sanc 
tion coercive speeches or other conduct priot 
to the 


prohibit an employer 


twenty-four hour period, nor does it 


from making (without 
granting the union an opporunity to reply) 
campaign speeches on company time 


to the twenty-four 


prio! 
hour period, provided 
such speeches are not otherwise 

Section & (a) (1) Moreover, 


prohibit employers o1 


of course, 
violative of 
this rule does not 
unions from making cCaMmpaign speeches on 
or off company premises during the twenty 
four hour period if employee attendance is 


voluntary and on the employees’ own time 
Peerless 


to employees on company 


The employer inal Plywood had 
made a speech 
election 


union lost) were set aside 


time less than 24 hours before the 


and the results (the 





New cases.—It was not long before com- 
plications arose in the administration of 
the Board’s new doctrine. During the brief 
period that it is applicable, for example, the 
Peerless Plywood doctrine is tougher on 
employers than Bonwit Teller was. What 
of an employer whose pre-election speech was 
under Bonwit Teller and made 
at a time when the doctrine of that 
was law, but was made less than 24 hours 
before the election? 


permissible 
case 


In two new cases where that situation ob 
tained, elections were set aside. In Cross 
Company,’ the Board made clear that com 
pliance with Bonwit Teller would not excuse 
a violation of Peerless Plywood. Retroac 
tivity was rationalized on the ground that 
the “resulting inconvenience to the employer 
is overbalanced by the interests of the em 
ployees in expressing their choice in a poll 
entirely fee of interference from any source.” 
This decision was followed in Banner Die 
Fixture Company.’ 


Nationally 
and Deter 
trial ex 


In two other recent 
Famous Mary Jane Shoes, Inc., 
gents, Inc.,” the Board reversed 
aminers who, relying on Bonwit Teller, had 
held that refusal to grant unions an oppor 
tunity to reply to antiunion, noncoercive 
speeches was an unfair labor practice. Fol 
lowing Livingston Shirt, the Board found, 
as to this issue, that denial of the unions’ 


cases, 


requests for an opportunity to reply under 


similar circumstances was not violative of 
the act, because the employers had neithei 
a privileged nor an unlawfully broad no- 


solicitation rule 


Last month, in Sparkletts Drinking Water 
Corporation,” the 
which brought into play the rules in both 
Livingston Shirt and Peerless Plywood. The 
case had before the old 
Board in a representation proceeding. The 
union had charged, among other things, that 
an employer speech had unlawfully inter 
fered with an election. The old Board set 
aside the election, after finding that the 
speech contained an implied threat. The 
Soard as an 


toard decided a case 


previously come 


dispute returned to the new 
unfair practice case. It was held that there 
had been no “implied threat” and therefore 
Nevertheless, the 
setting 


no unfair labor practice 
approved its predecessors’ 
aside of the election on another ground— 
violation of the rule in Peerless Plywood, in 

®2 CCH Labor Law Reports (4th Ed.) 13,180, 
107 NLRB, No. 276 (1954) 

*2 CCH Labor Law Reports (4th Ed.) § 13,181, 
107 NLRB, No. 267 (1954). 

*2 CCH Labor Law Reports (4th Ed.) © 13,188, 
107 NLRB, No. 284 (1954). 
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Board 


that the speech was made within 24 hours 
of the election 

(See the article by Benjamin Wyle and 
William H. Englander, beginning at page 
270, tor a complete discussion of the free 
speech issue from the labor point of view.) 


Bitter Pill 


In the absence of a dispute ove: 
or working conditions, a union cannot law 


wares 


fully refuse to allow its members to work 
in a plant because the employer is 
using nonunion The 
Such refusal is a violation of Section 8 (b) 
(4) (A) of the Taft-Hartley Act 
secondary boycott 

This finding by the National Labor Rela 
(101 NLRB 1159) has been 
recent case by the United 
Appeals for the Ninth Cir 
cuit—NLRB v. Washington-Oregon Shingle 
Weavers District Council, 25 Lapor Cases 
768,219. The court 
order that the union members must 
to work on the nonunion products 


solely 
products reason 


an illegal 


tions Board 
upheld in a 


States Court of 


enforced the Board's 


return 


The union unsuccessfully contended that 
the employer contained 


legitimizing its re 


its contract with 


a “hot cargo” clause, 
fusal to work on unfair goods, but the court 
found that there was no such express clause 
It has been held that where 


employer has 


in the contract. 
such a clause exists, the 
waived his right under Section 8 (b) (4) (A) 
to have the refusal to work proscribed as 
an unlawful secondary boycott. The 
practice of refusing to imply an employer's 
waiver of such right was cited with approval 
by the court 

Another 
that there 
the manufacturer of the nonunion products 
The court that it made no difference 
whether such a dispute existed 


Joard’s 


unsuccessful union defense was 


was no dispute between it and 


said 


Contempt Is Costly 


An employer has been adjudged in con 
tempt of court by the Ninth Circuit because 


he refused to bargain with a union in com 
pliance with an NLRB order to do so which 
had been enforced by the court 
Specifically, the had led the 
union negotiator to believe that a bargain 
by him had 


employer 


ing representative appointed 


*2 CCH Labor Law Reports (4th Ed.) % 13,189 
107 NLRB, No. 281 (1954) 

” 2 CCH Labor Law Reports (4th Ed.) © 13,208 
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authority to conclude an agreement. When 
the parties came to terms, the employer, 
in effect, repudiated 
agent. 


the authority of his 


The contempt was costly: The employer 
was ordered, in NLRB v, Nesen, 25 Lasor 
CASES § 68,220, to pay the Board all the cost 
incurred by it in the action, including sal- 
to pay court costs of $917; and—if he 
did not enter into a contract with the union 
as ordered—to pay a fine of $500 plus $100 


a day tor 


aries; 


each day of continued noncom 


pliance. 


Employers Must Bargain 
on Retirement Plans 


‘A profit-sharing retirement plan em- 
braces such economic benefits as to consti- 
tute subject matter for collective bargaining 
Section 9 (a) of the 


the United States 


within the meaning ot 
Act.” That statement by 
Court of Appeals for the Sixth 
made in its per curiam 
NLRB Slack-Clawson Company, 25 LABor 
Cases ¥ 68,188. 


The rule stated almost as an 
thought; it is not clear that such 
the 


Circuit was 


recent opuio0n im 


was atte! 
a holding 
was necessary in circumstances of the 
case. 

The company undertook consideration ot 
a profit-sharing retirement program, in 1948 


After 


specialists in 


consultation with 
from 


companies, a plan was decided upon 


investigation and 


such plans insurance 
An 
insurance specialist was designated to visit 
each division of the company to explain the 
project to the 
the unions 


ploye 2s. 


bargaining committees ot 


various representing the em- 


Although there were opportunities to do 
so over a long period, no union official of 
fered any objection to the company’s han- 
the matter. At no was the 


dling of time 


company notified that any union had an ob 
jection to the plan. Finally, by 
1951, the had managed 
signature from 8&7 


February, 
to obtain 
the 
who expressed willingness to 
the plan Approval of the 
Department for tax purposes was obtained 
Then one of the unions complained to the 
National that the 
company unilat 


company 


cards per cent ot 
empk yyees 


join [reasury 


Relations 
illegally 


erally with the employees 


Labor Board 


Was bargaining 


Che Board agreed with the charging union 
and ordered the 
the union on provisions in. the 
The Sixth Circuit 
enforcement of the order 

with the trial examine 
found that the 


bargain collectively in 


company to bargain with 
retirement 
has denied 
The 
in the case 
had not 
violation of the 
had not engaged in the unfair 
that the union 
the officials of the union responsible for the 


filing of the 


plan. now 
court agreed 
who had 
company refused to 
law; 


labor 


and 


that it 


practices charged, and 


charges of unfair labor practices 
in the case had acquiesced in the company’s 


establishment of 


At that 


been 


the plan 


point, the case appears to have 
satisfactorily decided in favor of the 

But the did not end its 
It took up the employer's alterna 
contention that the plan 
proper subject of collective bargaining 
ruled that the employer 
support of this ruling, they cited its opinion 
in NLRB v. J. H. Allison & Company, 14 
LABoR Cases $64,270, 165 F. (2d) 766 
(CCA-6, 1948), determined 


that an employer is obligated to 


employer court 
opinion 


tive was not a 
and 


was mistaken In 


where it was 
bargain 
collectively concerning 


“It is our 


merit Wage increases 


view,” the court concluded, “that 


a profit-sharing retirement plan embraces 


such economic benefits as to constitute sub 
within 


Act.” 


In the long run, it may develop that the 


bargaining 
Section 9 (a) of the 


ject matter for collective 


the meaning of 


employer lost more than he gained 





UNION PROCEDURES FOR SETTLING JURISDICTIONAL DISPUTES— 
Continued from page 262 





out 
own in 


little unreasonable, however, to single 
their 
ternal procedures fail to provide a 
for the employer 
make work assignments without consulting 
interested unions; yet there is no public outcry. 

In the last analysis, the objections to 
union methods of handling jurisdictional 
disputes boil down to a dislike for the fact 


unions for criticism because 
hearing 


Employers continually 


Labor Relations 


that these procedures sometimes fail. Ad 
mittedly, the consequence of failure is often 
some form of inconvenience to the public 
Those who most with such 
inconvenience reflect, 
that disputes are 
themselves a manisfestation of that compe 


tition 


are impatient 
would do well to 
however, jurisdictional 


which is so highly prized by out 


[The End] 
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Contractor Relies on Government 
Wage Determination at Own Risk 


Minimum wage determinations by the 
Secretary of Labor for a government con- 
struction project, under the Davis Bacon 
Act, do not constitute a warranty as to the 
prevailing wage rates in the contract area, 
the United States Supreme Court has ruled. 
Chief Justice Warren wrote the opinion for 
a unanimous Court in U. S. v. Binghamton 
Construction Company, 25 Lapor Cases 


{ 68,205 (1954). 


The contractor in the dispute had relied 
on the Secretary’s determination of wages 
“prevailing” in the area but was unable to 
obtain workmen at the hourly rates fixed 
as minimums. The contractor asked the 
contracting officer for an adjustment but 
was refused. An appeal to the Chief of 
Engineers also failed. The case was next 
taken to the Court of Claims which granted 
relief on the ground that the government 
had falsely represented the prevailing rates 

In reversing, Chief Justice Warren said: 
“The short answer to this is that the Gov- 
ernment made no such representation.’ 


Wage-Hour Administrator 
to Redefine ‘Salary Basis’’ 


One of the requirements f6r 
white-collar workers to be exempt from 
provisions of the Fair Labor Standards Act 
is that such employees be paid 


basis,” 


certain 


“on a salary 
according to regulations of the 
Wage-Hour Administrator. On March 3, 
the administrator gave notice of a group 
of amendments to the present interpretation 
of the term. Generally, the 
changes would liberalize conditions under 
which may make deductions 
from the pay of salaried personnel without 
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pre ype sed 


employers 


jeopardizing their exemption from FLSA 
coverage, Views on and arguments against 
the proposed changes will be accepted and 
considered by the administrator until April 3 


Expensive Car-Wash Job 


The employee on whose behalf a griev 
arbitration case 

He had to fill 
The coke 
was used to fire a cupola in a steel foundry 
Working conditions were such that 
agement did not what the 
employee did so long as the barrels were 
filled each evening to charge the cupola the 
next morning. For instance, although the 
normal working day extended to 3:30 p. m., 
the employee was free to go home earlier 
if the barrels were full. Also, he was per- 
mitted to park his car on company property 
and to wash it during working hours—if 
the barrels were full at the end of the day 


ance was filed in a recent 
had a relatively simple job. 
29 barrels with coke each day. 


nan 


seem to care 


For a long time all went well, and the 
man was considered a good employee. 
early this year, the 

was to charge the 
cupola ran short of coke. The barrel filler 
worked mightily but could not keep up 
The foreman asked to furnish extra 
help. He refused, and when it became plain 
that the employee could not keep up, he 
was told to ring out 


] low 
morning 
whose job it 


ever, one 
worker 


Was 


his time card and go 
After 3% davs off the 
job, he was permitted to return to work 
Since then he has had no difficulty in keep 
ing the barrels full. 


home. He went. 


The dispute arose over the union’s re 
quest that the employee be paid for the 
3% days during which he did not work 
Testimony at the arbitration proceedings 
brought out the fact that the employee had 
washed his car on the afternoon prior to 
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the empty-barrel incident, and an executive 
of the company testified that he had 


26 of the 29 barrels late that 


seen 
empty same 


atternoon 


that the em 
barrel-filling 
and 


The arbitrator concluded 
had 
chores Hi 
that 


Was a Iall 


plovec been shirking his 


favor of washing his 
the 3 


disciplinary 


Car, 


ruled day layoff without pay 
measure in_ the 


circumstances of the case 


Puller holds up peelers.—Another em 
Wisconsin 


plant who also allegedly held up production 


ployee in a lumber processing 
inattention to duty 
did not come off so well as the barrel filler 
This \ puller 

responsible for assembling a number ot logs 
to be worked on by the 
the logs 


here they are cut into 


because ot slowness or 


worker was a log puller 


peclers, who strip 
lathe 
strips Of veneer at 


lf the 


prior to their entering the 
W 
involved puller 


job, the 


the company 


not on the entire operation 1s 


held up 


rhe puller in the case showed up late 
When he did 
apparently unnecessarily, to 
He also left 
minutes “to 
thus 


TAN d, 


for work one day arrive 


he attempted 


do certain electrical repairs 
his job that morning for a few 
go to the While the 
dallied, the production line, fully 
W hen, with the foreman’s aid, the 
puller finally pull, trouble de 
veloped in the hoist equipment used by him 
the had to be 
changed three There 
evidence that the employee took 15 
time to do 


were other miscellaneous delays 


bathroom,” puller 
was idle 
began to 
the day, 


During equipment 


two or times was 
son 
minut 


minutes each this five 


job. There 


worked during his lunch hour 


could 


The pullet 


so that the production line 


during the 


managed to catch up, 


operate 
without interruption afternoon 
He never 
and more 


ley 
aay 


however, 


delay was occasioned later in the 


This was too much tor the c and 
the puller 
asking that he be 


was submitted to arbitra 


mmpany, 
vas fired. His union filed a grnev 
ance reinstated with back 
pay The dispute 

tion before the Wisconsin Employment Re 
lations Board 

justified Il he 


Held 


union's 


| } ‘ disc | aruc Was 
that 


because of 


contention employee morak 


low low wages 


as generally 
nored as 
had been 


sions that his work was unsatisfactory, 


vas 1 irrelevant I he 


employes 
warned on several previous occa 
and 
delays in the 


“even if one discounts the 


Wages Hours 


forenoon in considering [the em 
ployee’s| job performance his failure in the 
pull 


to keep the production line going 


afternoon to sufficient logs in ordet 
would 
his discharge.’ 


be sufficient to justify 


Welfare Trust Funds 
to Be Investigated 


Welfare and 
lished for the 


estab 
labor 


investigation by the 


pension trust funds 


benefit of members of 
unions are subject to 


New York 


even though the 


Superintendent of Insurance, 


unions themselves are 
law of the 
control the 


independent 


exempt trom the msurance 


State, 


because the which funds 


and the 


trusts 
unions are separate; 


entities 


The Superintendent of Insurance served 


tunds of two bartenders’ 
that thei 


three years be produced. The 


subpoenas on the 


unions directing records for the 


past unions’ 


York to 


was denied 


request to a state court in New 


vacate and annul the 
mn Matter oO} 
€ 68,194 (1954) 


subpoenas 


5 


Townsend, LaBor Casi 


Wage-Hour Division Lowers 
Budget for Fiscal 1955 


The budget submitted for the 
Hour Division for the 


senate 


Wage and 
1955 to the 


Subcommittee esti 


fiscal year 
Appropriations 


mates the need of the 


division of $6,233,000, 


$17,000 


a reduction ot be low this vear s 


appropriation 


In 1954, the 


the committee said. **the 


administrator’s statement to 
Bureau is operating 
$1,400,000 and 


1953 


with approximately 332 posi 
In mak 


first to 


tions less than it had tor 

ing this adjustment we desired 
ay ulability ( 

National onice 
be maimtaines 


+ | 


assure that the 

n of the and 
SAtrie 
mate o tha or many 


vears 
also de sire d to 
aS many if Cigte I as 


total 


possible 
allotment of positions b« 
immportance Of continuing thie 
Division’s enforcement program at the high 
rhis, 
number or 
total positions 


field in the 1954 
is 60 percent compare d to 56 percent 


ke ve | 
the 


cst possible too, Was accom 


plished, and investigator 


allo 


operating 


positions compared to 
cated m_ the 
b 1dget 


the 1953 operating budget 
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Labor Law in the Making 





and ENACTMENTS 








Labor Committees Consider 
Taft-Hartley Amendments 


Unlike the Senate Committee on Labor 
and Public Welfare, the House Committee 
on Education and Labor is going far afield 
of the recommendations of the President in 
considering amendment to the Taft-Hartley 
Act, The Upper Chamber committee held 
two weeks of public hearings before retiring 
into its current executive session to ready 
a bill. Witnesses were told to limit 
mony to the Presidential proposals 
with a few exceptions, did so 


testi- 
and, 


The approach of the House committee is 
different. For one thing, it held no public 
hearings but began its deliberations in closed 
had be- 
fore it suggested amendments which, if en- 
acted, would radically alter the federal labor 
law both substantively and adjectively. 


executive session. For another, it 


Most of the considered 
by the House group were not friendly to 
but, paradoxically, the 
agreed upon was a provision that no labor 
union shall be held responsible for the acts 
of individual 
such membership. 


changes being 


unions, first one 


members solely because ot 


An amendment approved 16 to 9 on 
March 23 would make illegal two types of 
secondary boycotts presently permissible 
under Section 8 (b) (4) (A): (1) The “con- 
certed action” test established by the United 
States Supreme Court in NLRB v. Inter 
national Rice Milling Company, 19 Lapor 
Cases § 66,346, 341 U. S. 665 (1951) would 
be overruled. In the case the Court held 
that primary picketing for recognition which 
induced boycott action by individuals, as 
opposed to “concerted action” by employees 
of a neutral employer, was not violative of 
8 (b) (4) (A); (2) the “hot cargo” clause 
rule in Rabouin d. b. a. Conway's Express 7% 
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NLRB, 21 Lapor Cases § 66,836, 195 F. (2d) 
906 (CA-2, 
was held in the case that when an employer 
union 


1952), would be abandoned. It 
expressly agreed with a teamsters’ 
that would not 
so-called untair goods, it was not an unfair 
labor practice in violation of Section & (b) 
(4) (A) for them to refuse to handle cargo 
shipped to and from struck employers 


members have to handle 


Probably the most important action taken 
by the Representatives was their 14 to 13 
March 3 of the far-reaching 
establish the NLRB as an 


ageicy concerned only with representation 


approval on 
proposal to 


cases. The amendment proposed that unfair 
labor handled by the 
federal courts, with prosecution by private 


practice cases be 


parties or a federal district attorney on a 
discretionary basis. A motion to reverse the 
committee’s action on the proposal was de 


feated on March 4 by a tie vote of 14 to 14 


The committee favored by a vote of 
to 2 an amendment which, according to the 
March 11 Congresstonal Record, would mak« 
it an unfair labor practice for “an employe: 
to discriminate labor organization 


lal iT 


religion, 


against 
represented by 


those 


employees, ot 
organizations, on the basis of race, 


or national origin.” 

Under an amendment adopted by a 17 to 
3 vote, the committee approved a proposal 
lockout 
with the right of employees to strike. This 
amendment would statutory approval 
to the position of the Ninth Circuit in 
NLRB v. Leonard d. b. a. Davis Furniture 
Company, 23 Laspor Cases ¥ 67,689, and the 
dictum of the Seventh Circuit in Morand 
Brother Beverage Company v. NLRB 20 
Lapor Cases § 66,453 and 23 Lapor CASES 
{ 67,624 

Four 
deteated by the 


April, 1954 @ Labor Law Journal 


to equate the employer’s right to 


give 


amendments have beey 


them 


proposed 


committee. Among 





would have changed Section 
that 
with unions until 
certified by the NLRB After 
21-4 vote, the provision 
25 to O This 


was one which 


8 (a) (5) so employers could refuse 


to bargain recognized o 


having been 


passed by a 
_- 
deteated 


was 
later Strange reé 
fact that 
the original amendment would have required 
certification of a union by the NLRB before 
an employer had to bargain with it. Befor« 
the amendment gained committee approval, 


versal may have been due to the 


it was changed to give bargaining status to 
With 


unions to the 


“recognized” unions the addition of 


ecognized” proposal, the 
Situa 
this 


committee to 


law appeared to merely reaffirm the 


tion as it now exists Awareness of 


fact may have caused the 


unanimously throw out the amendment 


Another proposal which was defeated, by 
would 


bargaining. An 


a vote of 19 to 7, have prohibited 


industry-wide amendment 
vhich would have brought private nonprofit 
hospitals under ‘Tatt-Hartley 


coverage Was 


ilso defeated 


have re 
shop both 
Act and the Railway Labor 
votes, witl 


An amendment which would 
pealed the union 
the Taft-Hartley 


Act received only six 


provisions ot 


favorable 


18 members voting to defeat it. In effect 


this amendment would have outlawed all 


forms of union security 


rhe Senate committee has not revealed 


vhat changes to Taft-Hartlev, if any, have 


been agreed upon 


Mississippi and South Carolina 
Enact Right-to-Work Laws 


Mississippi, on 


February 24, became the 


fiiteenth state to outlaw the closed shop and 
otherwise limit 
} 


ork statute The new law begins: 


union security with a right 


declared to be the 
that the right to 


account 


Ss hie re by 


ot the 
not | 


public 
State 


ve denied or 


work 
abridged on 
ot membership or nonmembership in any 


labor union or labor organization.” 


The statute states that agreements be 
tween emplovers and unions which requir« 


labor 


employment are 


rkers to jom a organization as a 


condition of “hereby de 
clared to be an tllegal combination or con 


spiracy and against public policy 


lhe union shop as well as the closed 


shop would appear to be outlawed by a clause 
which makes it illegal to require union mem 


ership either as “a condition of employment 


Labor Law in the Making 


or continuation of employment.” Requiring 


a worker to pay dues, fees or other charges 


to a union is specifically prohibited. 


\ worker 
continuation of employment in violation of 
is entitled by it to 
either 


who is denied employment o1 


any provision of the act 


recover damages [rom 


illegal agreement 


The statute contains two important ex 


emptions: Lawful contracts in effect at the 
time the act was passed are not affected, but 
on renewal or extension they must comply 
with it. Employers and employees unde 


the jurisdiction of the Railway Labor Act 


are exempte d 


South Caro 
sixteenth of 


Much like 


South Carolina follows suit. 
March 19, became the 
the right-to-work-law 
that 


“Any 


any employes 


lina, on 
States 


of Mississippi, it declares 


agreement or combination betwee! 


and any labor organization 
whereby persons not members of such labor 
shall he right to 


such employer or sucl 


organizations denied the 


work for whereby 
membership is made a condition of employ 


ment, or of continuance of employment by 


such employer, or whereby any such umior 


or organization acquires an employment 


monopoly in any hereby de 
clared to be against public 


ile gal 


enterprise, 1s 
policy, unlawful 


and an combination or conspiracy 


Che new law requires that each employe 
make an assignment in writing of his 
checked off by 
Hartl \ Act, 
assignments cannot 


period 


must 
union dues before it may be 
the employer. Like the laft 
that 
irrevocable for a 
beyond the 


collective bargaining agreement 


it provides sucl 


be made longet 
than one terminatior 
late of the 


whichever 


year or 


occurs 


soonet 


also contains a_ prohibition 


against Wass picketing vhich interferes 


with free ingress or egress from any place 


f employment 


Che 


tracts, as 


provisions relating to existing con 


well as to their renewal or ex 


same as in the Mississippi 


tension, are the 
law 


The punishment-for-violation provision of 


the law is as follows 


“Any person whose rights are adversel 


affected by any contract, agreement, as 


semblage or other act or thing done 


declared to be 
| 


nave 


threatenecé to be done and 


unlawful or prohibited by this act shall 


the right to apply to any court having 


general equity jurisdiction for appropriate 
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relief. The court, in any such proceeding, 
may grant and issue such restraining, and 
other, orders as may be appropriate, includ- 
ing an injunction restraining and enjoining 
the performance, continuance, maintenanc« 
or commission of any such contract, agree- 
ment, assemblage, act or thing, and may 
determine and award, as justice may re- 
quire, any actual damages, costs and attor- 
neys’ fees which have sustained or 
incurred by any party to the action, and, 
in the discretion of the court or jury, 


been 


punitive damages in addition to the actual 


damages.” 


Amend Waterfront Compact 


New Jersey has added a clause to its 
waterfront compact with the State of New 
York to bring stevedores employed by gOV 
ernmental agencies within the terms of the 
law. Such employees will no longer be exempt 
from assessments to cover expenses of ad 
ministering the compact, although actually 
they are complying at present. This clause 
will not become effective until New York’s 
legislature enacts similar legislation 


New State Labor Laws 


Georgia.—A recent law 
county and state police officers from joining 


prohibits city, 


unions 
impartial police force during labor strikes 


Its stated purpose is to insure an 


The new provision states 


“It is the public policy of the State that 
peace officers called in time of labor strikes 
to protect lives and property and to pre- 
serve the peace should be fair and impartial 
between employers and employees; and, that 
to insure such impartiality no person en 
ployed by any city or county within the 
State or by the State as a policeman shall 
join or belong to a labor union. Any person 
violating these provisions shall be punished 
as provided for in the case of misdemeanors.’ 
(Act 857, L. 1953, approved and effective 
January 11, 1954.) 


what 
State 


definition of 
under the 
amended to 


Massachusetts.— !he 
constitutes an occupation 
minimum wage law has been 
exclude the growing and harvesting of agri 
cultural, floricultural and horticultural com 
modities from the types of work covered by 
the law. 

The definition now reads: “ ‘Occupation’ 
industry, trade or business or 
work therein, 


means an 
branch thereof or 
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class of 


whether operated for profit or otherwise, 


and other class of work in which 
are gainfully employed, but shall not include 


home of the em 


persons 
domestic service in the 
ployer, labor on a farm, the growing and 
harvesting of agriculiural, floricultural and 
horticultural commodities, work by persons 
being rehabilitated or trained under re 
habilitation or training programs in charit- 
able, educational or religious institutions, or 
work by members of religious orders. Oc 
cupation shall also not include outside sales 
work regularly performed by outside sales 
men who regularly sell a product or prod- 
ucts away from their employer’s place of 
business and who do not make daily reports 
or visits to the office or plant of their em 
ployer.” (Ch. 151, Sec. 2, as last amended 
by Ch. 174, L. 1954, approved March 1, 1954, 
effective May 30, 1954.) 

Labor 


suspend 


The Massachusetts Commissioner of 
and Industries has authority to 
wage and hour laws with respect to women 
and children in cases of emergency and hard 
ship. This authority was recently extended 
until July 1, 1955. (Ch. 10, L. 1954, approved 
January 21, 1954, effective April 21, 1954.) 


Under another new law, the commissionet 
may grant 60-day exemptions from the re 
that manufacturing, 
and 
be given one day of rest each week. 
149, Sec. 51A, as added by Ch. 93, L 
1954, effective 


quirement workers in 


mechanical establishments 
(Ch 
1954, 
May 


mercantile 


approved February 9, 


10, 1954.) 


Che list of occupations forbidden to chil 
dren under 16 includes work of any kind on 
moving motor vehicles, as a result of a re 
cent Massachusetts amendment. (Ch. 149, 
Sec. 61, as amended by Ch. 241, Sec. 2, | 
1946, and by Ch. 98, L. 1954, approved Feb 


ruary 9, 1954, effective May 10, 1954.) 


rhe Massachusetts law protecting ente: 
tainers who are less than 15 years old has 
been rewritten in broader language to close 
any possible loopholes. (Ch. 149, Sec. 104, 
by Ch. T1160 L. 1954 ap 
1954, effective May 


as last amended 
proved February 15, 


16, 1954.) 


Virginia.—The law forbidding females of 
any age to work in or around any mine o 
quarry has been relaxed so that females over 
18 may perform office, clerical, laboratory, 
first aid, messenger service or similar work 
(Sec. 45-16, 45-17, as amended by Ch. 191, 
L. 1954, approved March 10, 1954, effective 
adjournment of the 1954 


90 days after 


regular session of the legislature.) 


April, 1954 @ Labor Law Journal 
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A Basis for Productivity 


Motivation and Morale in Industry. Morris 
S. Viteles. W. W. Norton & Company, 
101 Fifth Avenue, New York 3, New 

1953. $9.50. 


Inc., 
York. 

A common complaint of modern industry 
is that making full use 
of their capacities. 
shown that 


510 pages. 


workers are not 
Several 
even the workers 
admit this. The “will-to-work” is a motiva- 
tion for the The lack 
of the will to work grows out of the special 
ization of the job of production. “Now, 
work is so specialized, so devoid of intrinsic 
interest that the workman finds no incentive 
to work, The nature of the daily 
work of most of the working people pre 
cludes the possibility of their 
work. Most of them hate it, and how can 
they help hating a job which means, fot 
instance, that they 
motions (which they have learned in a very 
short time) hundreds of times a day with 
after 


surveys have 


themselves 


“capacity-to-work.” 


loving the 


go through a set of 


the prospect of day day, week after 
week, year in and year out doing the same 
thing?” 

The data in this book are set out for 
evaluation and application to the problem 
of productivity and for the help they offer in 
the solution of three basic modern industry 
problems: increased production, f.romotion 
of employee satisfaction and adjustment to 


work and the curtailment of industrial strife 


Pay alone doesn’t do the complete job 
“A major outcome of investigations in the 
area of morale and motivation is the clear 
demonstration that the financial incentive is 
not sufficient in itself to achieve optimal 
results in the way of production, morale, 
and harmonious labor relations. The state 
that there are limitations to the 
incentive should not, however be 


ment 
financial 


Books . . . Articles 


interpreted as meaning that the amount of 
money in the pay envelope is an unimpor 
tant item in satisfying the worker’s needs 
and wants or that it is consistently of less 
importance than nonfinancial incentives which 
appeal to less tangible wants and needs.” 

The 
at the University of Pennsylvania and di 
rector of personnel research for the Phila 


author is professor of psychology 


delphia Electric Company 


How Secure Is the Union? 


Union Security. Orme W. Phelps 
tute of Industrial Relations, University of 
California, Los Angeles 24, California. 1953 


57 pages. 25¢ 


Insti 


Two factors making the definition of 
“union security” are: some type of 
shop agreement and the check-off of dues 
Generally union 


through a 


union 


guaranteed 
that assures 
the organization a stable income. Unlike the 
union movement in other countries, the 
union movement in the United States makes 
widespread use of security clauses for about 
three fourths of all 
work under contracts which make member 


security 1S 


contract clause 


organized employee 
ship a condition of employment for some or 
all of the employees. A still larger portion 


have authorized the check-off of dues 
addition to tue re 


Taft-Hartley law, 
subject of 


Union security, in 
Straints imposed by the 
restraints 
The pro 
hibition of union security on the state level 
Taft 


has been the state 


through the right-to-work laws. 


is significant primarily because of the 
Hartley make such re 
straints interstate commerce 
Che future of this clause is therefore a key 
factor in the outlook for union security. 


provisions which 


binding on 


Industrial executives have listed the ad 
vantages of the closed shop type of security 
as follows 
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(1) Eliminates factional strife within the 
working force by giving a single union 
exclusive recognition and an assured status. 


(2) Improves discipline by holding the 
union for the actions of the 
employees, all of whom must be members 
of the union and therefore answerable to 
the union officers. 


responsible 


(3) Puts an end to periodic, short but 


troublesome interruption of operation. 


(4) Ends the demand by the 
union for concessions from the employer for 


the sole purpose of holding membership. 


frequent 


(5) Tends to stabilize wage costs. 

(6) Brings about a greater feeling of re- 
sponsibility and interest in their jobs on 
the part of the employees because of a 
voice in the determination of working 
conditions, 

Some of the disadvantages are as follows 


(1) Interferes with the employee right 
to decide the question of membership or 


nonmembership in the labor union. 

(2) Makes 
good standing in the and 
quently commits the employee to permanent 


employment contingent on 


union conse 


union membership. 
(3) Tends to create a labor monopoly. 


(4) Destroys discipline and efficiency by 
making the union officer seem more power- 
ful than the foreman. 


(5) Places the union which has neither 
investment in nor responsibility for the 
business in a position where it can check- 


mate the management’s operating policies. 

(6) Deprives the of the 
power to decide who shall be selected for 
employment. 


management 


(7) Tempts the union officers to become 
arbitrary and unreasonable, because their 
status is assured. 


Psychology at Work 
The 


Series, 


Management. 
American 
West 42nd 
York. 1953. 


Core of 


No. 155). 


Motivation: 
(Personnel 
Management Association, 330 
Street, New York 36, New 
44 pages. $1.25. 


A series of five papers, originally pre- 
sented at the association’s Fall Personnel 
‘Conference in New York City, September, 
1953, sets forth various studies on psycho- 
logical factors significant in the work en- 
The discuss outstanding 


vironment authors 
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attitudes and ideals of both the individual 
and the group, pointing out the effects of 
these functions within the context of group 
enterprise and their relationships to production 





ARTICLES 





Unemployment Benefits for Strikers 
California, like all other states, has a statute 
disqualifying strikers from receiving unem 
ployment insurance benefits. The courts of 
California have held, however, that a “voli- 
tional” test must be applied before the dis 
effective, that is, if the 
claimant was compelled by the acts of others 

work he may stil! be entitled 
Another interesting point in th 


qualification is 


to leave his 
to benefits 

California case law on this subject involves 
who having struck, 
Then, while the strike 


workers after obtain 
other employment. 
is still in progress, they are laid off fron 
Should such employees 
receive out-of-work pay’ This article an 
this and other allied questions 
Feldman, “The Live 
Terminating the Trade Dispute Disqualifi 
cation Under the California Unemployment 
Insurance Act,” Southern California Lax 
Review, December, 1953 

Labor Relations—a Two-Way Street .. . 
A symposium containing a rundown on 
what is wanted by each side in the way of 
changes in the Taft-Hartley Act, plus dis 
cussions of mediation, problems in the coal 
industry in the South and the policy of the 
NLRB 
from recent speeches by leaders of unions, 


the second job. 
swers 


Garden of Flowers 


new has been gathered together 


management and government officials 
Tennessee Law Review, February, 1954 

Is a Contract to Arbitrate Enforceable? 
. « « The troublesome proviso in the United 
States Arbitration Act which says that 
“nothing contained shall apply to 
contracts of employment of seamen, railroad 


herein 


employees, or any other class of workers 
engaged in foreign or interstate commerce,” 
has been a stumbling block for parties to 
collective bargaining agreements trying t 
enforce arbitration clauses. Professor Cox 
of Harvard sees a salutary trend in recent 
federal court decisions tending toward the 
result he believes will eventually come in 
interpretation of the proviso: that a collec 
tive bargaining agreement is not a “contract 
of employment” within the meaning of the 
“Grievance Arbitration in the 


Harvard Law Review, 


proviso,— “ x, 
Federal Courts,” 
February, 1954 


April, 1954 e Labor Law Journal 





Rank and File 





News of Work 
and Working People 





Meetings of Labor Men 


Seventh Annual Conference on Labor, 
New York University.—Jhe Institute of 
Labor Relations and Social Security will 
hold this year’s conference on May 5, 6 and 
7 at the Hotel Barbizon Plaza in New York 
City Mr. Henry 
Sellin, Executive Director, Department of 
Conferences and Institutes, Division of Gen 
eral Education, New York University, 1 
Washington Square North, New York 3, 
New York. 


Annual Spring Meeting, Industrial Rela- 
tions Research Association.— Labor relations, 
mediation, minimum wages and workmen's 
compensation are some of the subjects which 
will be discussed at the IRRA’s meeting 
April 23-24 at the Deshler-Hilton Hotel in 
Columbus, Ohio, according to the preliminary 
program. Address: IRRA, Sterling Hall, 
Madison 6, Wisconsin 


Address for registration: 


Section on Labor Law, Committee on 
Post-Admission Legal Education, Associ- 
ation of the Bar of the City of New York. 

“The New National Labor Relations 
Board and Its Work” is the and 
Guy Farmer, chairman of the National 
Labor Relations Board, is the speaker lor 
at 8:15 p. m. on 


subject 


the section’s next meeting 
April 7 at the bar association's offices, 42 


West 44th Street, New York City. 


New York State School of Industria] and 
Labor Relations, Cornell University.— [ead 
ing arbitrators and labor-management rep 
will 
annual and proposed changes in the 
laft-Hartley Act in the Cornell Conference 
on “Current Problems in Labor Relations 
and Arbitration,” on April 13-14 at Statler 
Hall, Cornell University, Ithaca, New York 


resentatives discuss the guaranteed 


Ware 


Fifteenth Annual Management Course, 
1 


State University of Iowa.—The College of 


Engineering will conduct this vear’s man 


Rank and File 


agement course in Iowa City from June 14 
through June 26. It is an intensive course 
for factory managers, foremen, industrial 
engineers, methods and time-study analysts, 

Com 
Wayne 

State 


accountants and office executives 
munications sent to J 

Deegan, 116 Engineering Building, 
University of lowa, lowa City, lowa 


cost 


should be 


Seventeenth Annual Industrial Personnel 
Conference, University of Tennessee.— TI li: 
university and Tennessee industry will co 
operate in presenting this year’s conference 
on April 8-9, at the Hotel Farragut, Knox 
information write to 
Room 101, 


Perkins Hall, University of Tennessee, 


ville, ‘Tennesse For 
the Coordinator of Conferences, 
Knox 


\ ille, ‘| ennesse¢ 


Thirty-first 
Conference. 
Association will conduct this year’s 
conference on April 20-21 at th 
Hotel in serkeley, California 
Fifth Floor, Farm Credit Building, 
Milvia Street, Berkeley 4, California 


Pacific Coast Management 
The California Personnel Man 
agement 
Claremont 

Address: 
2180 


Annual Meeting, American Association of 
Industrial Nurses.— This 
will be held at Chicago's 
April 24-May 1. For write to 
the Publicity Committee, American Asso 
ciation of Industrial Nurses, 205 North La 
Salle Street, Chicago 1, Iilinois 


year’s 
Hotel 


information 


conterenc¢ 


Sherman 


Employer-Union Combines 
Subject to Sherman Act 


Supreme Court rules alleged conspira- 
tors must stand trial. 


Two employer-union combinations in the 


Chicago construction industry must stand 
alleged violations of the Sherman 
Act, the United States 


ruled. Government 


trial for 
Antitrust 
Court has 


Supreme 
complaints 
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J. Ernest Wilkins of Chicago was 
sworn in March 18 as Assistant Sec- 
retary of Labor for international 
labor affairs. Associate Justice Har- 
old H. Burton of the Supreme Court 
administered the oath of office. Mr. 
Wilkins will have charge of the Labor 
Department's international activities, 
including participation in the Inter- 
national Labor Organization. The 
60-year-old lawyer is the first Negro 
ever named to a sub-cabinet post 
as an assistant secretary, succeeding 
Spencer Miller, Jr., who resigned. 





against the alleged conspirators had been 
dismissed in federal district court for failure 
to state a cause of action, on the ground 


that the charged restraint of trade was 
intrastate only 

Supreme Court reversal was predicated 
ov the finding that the complaints  suffi- 
ciently alleged an unlawful and unreasonable 
restraint of the flow in interstate commerce 
of materials used in the Chicago plastering 
industry. 

One action involved an employing plas 
terers’ association and _ plasterers’ union 
whose members were employed by the as 
sociation and did about 60 per cent of the 
plastering contracting business in the Chi- 
cago area. The other case involved a similar 
arrangement of lathers which, according to 
the complaint, achieved “almost complete 
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mastery over the lathing business in the 
Chicago area.” 

The Court did not pass on the merits ot 
the complaints but merely ruled that the 
accused employers and unions must stand 
trial for unlawful suppression of competition 
The decisions are U. S. v. Employing Plas 
terers’ Association and U. S. v. Employing 
Lathers’ Association, 25 LaBor Cases { 68,204 
(1954). Mr. Justice Black wrote the opin- 
ions for the majority of seven; Mr. Justice 
Douglas joined Mr. Justice Minton in dis- 
senting. 


Coming: Less Costly NLRB 


Board appropriation statement promises 
faster service with decreased funds and 
forecasts new doctrines. 


The National Labor Relations Board will 
turn back to the federal treasury this yea 
about $180,000 of the appropriation of 
$9,125,000 allotted to it, and has asked for 
only $8,700,000 for the fiscal year 1955 
Despite the reduction in anticipated expendi- 
tures, the Board has promised to decide 
an increased volume of 
rate and with about 7 per cent 
facts were contained in < 
recent general statement by the Board 
before the Labor, Health, Education and 
Welfare Subcommittee of the Senate Com- 
Appropriations. 


cases at a faster 
fewer em- 


ploy ees. These 


mittee on 


The statement also revealed that, because 
three new members have been appointed 
to the agency July, 1953, certain 
policy questions will be re-examined in the 
near future, in addition to the new doctrines 
which the new Board has already announced 
The 

“The fifth position on the Board had been 
vacant approximately six months 
confirmation of the most recent appointee 
who took office on March 2, 1954. During 
the period of the board member vacancy, 


since 


Board said: 


before 


certain important policy considerations had 
to be deferred. However, certain decisions 
made reversing or modifying 
sub 


have been 


decisions of the prior Board on such 
jects as: (1) free speech and the reciprocat 
ing requirements previously placed on the 
employer [Livingston Shirt Corporation, 2 
CCH Lapor Law Reports (4th Ed.) § 13,031, 
107 NLRB, No. 109, and Peerless Plywood 
Company, 2 CCH Lapor Law Reports (4th 
Ed.) $13,030, 107 NLRB, No. 106]; (2) 
the privileges resulting under a union shop 


clause [Pacific Intermountain Express Com 
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pany, 2 CCH Lapor Law Reports (4th Ed.) 
{[ 13,087, 107 NLRB, No. 165]; (3) the pre 
vious distinction between ‘participants’ and 
‘nonparticipants’ in an illegal strike [Mara 
thon Llectru Manufacturing Corforatton, 2 
CCH Lapor LAw Reports (4th Ed.) § 12,853, 
106 NLRB, No 199]; (4) the policy covel 
ing the determination of 


appropriate units 


where separate craft units distin 


guishable for 


may be 
within 
representation proceedings | American Potash 
and Chemical Corporation, 2 CCH Lapor Law 
Reports § 13,194, 107 NLRB, No. 290] (5) 
the right of an employer to 
upon the 
to protect the 
forms of 


collective bargaining 


bring economic 


pressure union or his employees 


in order former against cet 
tain extreme and unjust. strike 
techniques [Pacific Telephone and Telegraph 
Company, 2 CCH Lapor Law (4th 
Ed.) 9 13,241, 107 NLRB, No 


REPORTS 
301.” 
More new doctrines.—*Several other areas 


now being reexamined by 


Among the 


of decision are 
Board 
that 
future are 


the present more im 


result in decisions 
(1) the application 


Act concerned with 


portant will 
in the 


ot those sections of the 


areas 


near, 


secondary strikes and boycotts; and (2) the 


general problem of this Agency’s jurisdic 


tion and need for accepting cases that are 


small and essentially local in character.” 


Injury Rates Skid in Late 1953 


All-time low recorded in fourth quarter 
last year by Bureau of Labor Statistics. 


rate for manufac 


industries fell to an all-time low of 


Che injury-frequency 
turing 
12.1 disabling injuries per million employee 
hours worked in the fourth quarter of 1953 
according to the 
United 


preliminary reports show, 
Bureau of Labor Statistics of the 
States Department of Labor 


cent lower than in 


and 10 pet 


The rate was 13 per 


cent be 
1952’s 


the preceding quartet 


low the corresponding average for 


fourth quarter. The preliminary data, if con 
firmed, will peg the rate for the entire year 
of 1953 at about 13.7—the« 


year on record 


lowest for any 


Shots Interrupt Labor Balloting 
House of Representatives poll on Mexi- 
can farm labor resolution interrupted 
by Puerto Rican nationalists. 

At 12 o’clock noon on Monday, March 1, 

1954, 


routine 


Rank and File 


the House of Representatives met in 


The chaplain praved. The 


session 


journal from the previous session was read 
and other run-of-the-mill business was dis- 
pensed with. Then the took up its 
principal business of the day 


House 
consideration 
admission 


of a resolution pertaining to the 


of Mexican laborers as temporary 


The 


heated discussion than 


farm 


workers in the American Southwest 
subject caused more 
usual, possibly because of rising unemploy 
ment in the United States 

resolution was begun and 
Puerto 


trom 


\ vote on the 
well along 


nationalist 


was when a group ol 
fanatics opened fire 


subduc d, 


Rican 


the gallery and, before they were 


wounded five of the legislators 


In addition to the full coverage given this 


incident by the radio and television, 
the Congressional Record, which usually re 


in the House, 


press, 


cords every word spoken 


might have been expected to turnish an 
Instead, the Record 
Even the bob 


only 


“othcial” report ot it 


ignored the entire incident 


tailed vote was stricken Perhaps the 


light 
when 


note in the tragn came 
Speaker Martin pointed out that it 
was not only improper but illegal to inte 
rupt 


occurrence 


a House vote for any reason 


When order was partially restored after 
the incident, Speaker Martin called a recess 
Twenty later, at 2:43 p.m., the 


House adjourned for the day 


House 


The chaplain’s prayer offers the first 


minutes 


The next day, the again met at 
noon 
hint of the day’s tragedy so fat 


Record is 


God, our 


previous 
concerned 
Fathe Pr. by 


as the Congresstona 
He said: “Almighty 
whose mercies we have been spared 
We commend unto Thy 
keeping our 
Thee that 

wisdom with the 


gracious care and 
beloved colleagues, be seeching 

Thou wilt share Thine eternal 

doctors and nurses 

Grant unto the members of the sorrowing 

and. stricken families the consolations of 


Thy grace 


Soon thereafter the Kecord brings the in 
recording a state 


Puc rto 


cident mto the open, by 


ment from the delegate from Rico 


who expressed the indignation of the gov 


and people of his commonwealth 


Then the Hous 


side ration ot the 


erninent 


went back to its con 


Mexican farm labor 


reso 
was begun anew 
shots had 


lution, and the 
At the 


rung out the day betore, a 


vote on it 


] 


point in the roll call where 


hush fell ove! 
Many an eve 
galler\ 


This time the 


House 


' ' } 
the legisiators 


looked up at 


the spot in the where the fanatics 
stood 


luded, 


te Was peace ably 


and Resolution 450, pro 
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viding for the consideration of House Joint 
Resolution 355, amending the act approved 
July 12, 1951 (54 Stat. 119, 7 USC 1461- 
1468), as amended, relating to the supplying 
of agricultural workers from the Republic 
of Mexico, was agreed to—ayes 197, noes 56. 


NLRB Fights 9 (h) Liars 


Board battles injunction with admission 
of Communist sympathy by union offi- 
cer who signed affidavit. 


The National Labor Relations Board wants 
to deny the benefits of the federal labor act 
to Communist-led unions, but its efforts to 
do so have run into difficulty. The 
attitude is not merely 
the services of the Board, a union’s officers 
must file a non-Communist affidavit under 
Section 9 (h) of the act. Several 
who signed the affidavit have been indicted 
for having falsely they are not 
affiliated with the Party In 
such cases, so that its processes will not be 


’ 
3oard’s 


ideological. To use 


officials 


sworn that 
Communist 


abused, the Board has attempted to require 
truth ot 
Hearings have been held 


such officials to reaffirm the thei 
oaths under 9 (h) 
inquiring into the validity of the oaths taken 


by suspected or indicted officials 


Some of the unions involved have success- 
fully blocked the Board’s inquiries. The 
International Fur and Leather Workers 
and the United Electrical, Radio and Ma 
chine Workers obtained injunctions in the 
United States District Court for the District 
of Columbia Board hearings. In 
upheld by 
District of 
fight 


with 


halting 
injunctions were 
Appeals for the 
Board has carried its 
States 


each case, the 

the Court of 

Columbia. The 
to the United 
certiorari petitions which are docketed at 
Nos. 597 and 598 


In a third case, involving the 
tional Union of Mine, Mill and 
Workers, the Board has taken a new 
Hearings were “indefinitely postnoned” 
the unicn asked the 
injunction, This is not an 
the Board has given up in the fight. 
its brief in the injunction suit is more potent 


Supreme Court 


Interna 
Smeltet 
tack 
when 
court tor an 
indication that 
Instead, 


dist1 ict 


than the ones filed in the two previous cases 
that 
its hearings should be permitted to continue 


It contains new and stronger evidence 


The union official in the case whose verac 
ity in signing the 9 (h) affidavit is in ques 
tion injured his own 
according to the Board's brief. Prior to the 
filing of his initial affidavit, the brief reports, 
the official had written an article, which was 
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may have position 


published in the union newspaper distrib 
uted among its members, in which he stated 
that he had resigned from the Communist 
Party to make it possible to execute a Sec 
tion 9 (h) affidavit, but that he continued 
to adhere to the principles of Communism 
Party. The article was 
quoted, in part, as follows: 


and the Communist 


“Since the interest of the International 
Union is uppermost in my mind, I 
been with the problem of re 
signing from the Communist Party, of which 
I have been a member, in order to make it 
Taft-Hartley 
utmost 


have 
confronted 


possible for me to sign the 
affidavit I 
reluctance, and with a great sense of indig 
nation, to take such a step. My 


have decided, with the 


resignatio1 
has now taken place and, as a result, I hav: 
signed the affidavit 

“This has not been an easy step for me 
to take. Membership in the 
Party has always meant to me, as a member 
and ofhcer of the International Union, that 
I could he a better unionist 


Tradk 


Communist 


trac 


unions are an integral part of 
Socialist society, the kind of society in whic} 
Therefore, | 


Communists are 


Communists believe believe 
that 


unionists. 


good trade 


good 


ommunt 


[its] goa 


energy and sincerity at my con 


“Despite my resignation from the ( 
Party, I will continue to fight for 
with all the 


mand.” (Italics supplied.) 


The last sentence of the article would 
appear to especially justify the Board’s posi 
with the lar 


guage of Section 9 (h) which follows (note 


tion when considered along 


he “he does not believe in” clause): 


shall be 


affecting 


‘No investigation made by the 


Board of any question commerce 
concerning the representation of employees, 
raised by a labor organization under sub 
section (c) of this section, and no complaint 
shall be issued pursuant to a charge mad 
by a labor organization under 


(b) of section 160 of this title, unless there 


subse ction 


is on file with the Board an affidavit exe 
cuted contemporaneously or within the pre 
ceding twelve-month period by each officer 
othcers 


organization and the 
labor o1 


of such labor 


of any national or international 


ganization of which it is an affiliate or cor 
stituent unit that he 


Communist Party or 


is not a member of the 
affiliated 
party, and that he does not believe in, and 


with sucl 
is not a member of or supports any Organi 
zation that believes in or teaches, the over 
throw of the United States Government b 
unconstitt 


force or by anv illegal or 


tional methods.” 
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THE DEVELOPING LAW—Continued from page 230 





change this decision’s force, and, second, 
would a suit have been permitted if either 
a constitutional violation had been present 
II(b) below), or the 


statute’s “appropriate hearing” had not been 


(see discussion at 
given? 

\s to the first, the present act’s Section 
9 (c) (1) is the old act’s Section 9(c), but 
The 
Board may investigate” a 


seemingly significant changes 
“the 


representation 


with 
old act said 
controversy, whereas the 

“the Board shall investigate 
such petition’; the old act stated that “in 
h investigation, the Board shall pro 
upon due 
ballot of 


suitable 


new act Says 


any suc 


vide for an appropriate hearing 


notice and may take a secret 


employees, or utilize any other 


method to ascertain such representatives,” 
now the Board “shall investigate” 
the petition “and if it has reasonable 
that 


exists shall provide for an 


whereas 
cause 
to believe a question of representation 
appropriate 
lf the Board 
that 
a question of representation exists, it 
ballot and 


thereof.” 


hearing upon due notice 


finds upon the record of such hearing 


such 
shall direct an election by secret 


shall certify the results (Italics 


supplied.) 
permitted, not 
but, 


Was 


Apparently the old act 
Board to 
mandatory 


mandated, the investigate 


if it did, then a hearing 


while an election discre 


other 


Was 


method” 


provided for, 


tionary, since “any suitable 


could be utilized; the new act mandates 


an investigation and, if “reasonable cause” 


concerning a representation question exists, 
mandates the Board to provide for the ap 
propriate hearing, upon the record of which, 
it a representation que stion exists, a secret 


ballot 


tincation 


election 1s required before any cet 
The old 


today, if the 


practice 1s theretore 


Inland Em 


changed ™ so that 


''See A Treatise on Labor Law (1953), Sec 
223, p. 609, note 28 

In Switchmen’s Union of North America v 
National Mediation Board, 7 LABOR CASES 
* 51,164, 320 U. S. 297, 303 (1943), Mr. Justice 
Douglas stated The fact that the certificate 
of the Mediation Board is conclusive is of course 
no ground for judicial review Congress has 
long delegated to executive officers or executive 
agencies the determination of complicated ques- 
tions of fact and of law. And where no judicial 
review was provided by Congress this Court 
has often refused to furnish one even where 
questions of law might be involved There is 
no attempt made here to argue this denomina- 
tion of the Mediation Board (and, by analogy 
the Labor Board) as an executive agency, but 
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pire Council facts were again presented, the 
“timing [of the hearing] in relation to the 
election” could not be disregarded as an 
objection and would have to be upheld. The 
only question is that is, in an appeal 


from an unfair labor practice, as discussed 


when 


above, or by an independent suit in a 


district 


in | 
federal 
second question, set forth above.) 


court? (This involves the 


The objection here presented is a statutory 
one, that is, the statute, not the Constitution, 
prescribes the particular time of the parti 
hearing, the constitutional requirement 
that a granted in a 


quasi-judicial proceeding at some 


ular 
being only hearing be 
time be 
fore the final order becomes eftective But the 
representation proceeding in the act is not 
rather, it is 


albeit a 


a quasi-judicial one; quasi 


legislative or quasi-executive,” 
required at a particular 


itself 


hearing is point, 


whereupon the hearing must conform 
to the constitutional 
inherent in a fair hearing (Morgan 7% 


l 5. 298 U. S. 468 (1936).) But the 


minimum standards 


conformed to con 
standards (if not, it 
II(b) below), 


absence is involved 


hearing has concededly 


stitutional belongs 


in our discussion in and 


only timing or here 


The Inland Empire ¢ 
forth in footnote 


uncil’s reservation of 


this question, set 9 of this 
article, is meaningless unless some measurs 
of relief is afforded. But it is at this point 
that Klein v. Herrick, 4 Lapor Cases § 60,681, 
41 F. Supp. 417 (DC N. Y., 1941), 
There Judge Ritkind upheld a 
local of the Brotherhood of 
Electrical suit 


federal 


enters 
right in a 
International 
Workers to bring an equity 
in a district court to enjoin the 
because the old act 
method ot 


fully 


holding ot an election 


provide d an internal 
would 


afford plaintiff redress of the 


“has not 


review which now or hereaftes 


Wrong com 
it is submitted, it is Congress, not the Executive 
which has power to legislate upon the subject 
matter, and it is Congress, not the Executive 
which has set up Congressional standards and 
delegated legisiative and functions in 
this regard (judicial in the complaint 
cases) In representation matters, therefore, 
the Boards act as quasi-legislative agencies 
However other and justices term the 
3oard’s actions “‘administrative,’’ characterizing 
its functions, therefore, as all inclusive when 
not particularizing. See for example, quotations 
in body of this article, and also NLRB wv, Seven- 
Up Bottling Company of Miami, Inc., 22 LABOR 
CASES ‘ 67,329, 344 U. S. 344, 349, 351 (1953), 
also citing and quoting from the Phelps Dodge 
313 U. S. 177, 194 (1941) 


powers 
of course 


courts 


case 
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The Labor-Management Relations Act 
should be revised to bring both 
NLRB doctrine and some of the pro- 
visions enacted in 1947 more closely 
into line with the principle that the 
government should not regulate the 
scope of collective bargaining or the 
terms of collective bargaining agree- 
ments. —Archibald Cox 





Section 10 an 
express denial of [court] jurisdiction 


mitted. I do not find in 
nor is there any inconsistency between the 
scheme for [judicial] review of certain types 
Act 
preservation of the court’s general equity 


of action delineated in the and the 
jurisdiction over controversies not reached 
by the Act’s provisions.” ™ 

Nevertheless, the suit was dismissed be- 
cause the Board order in that case did “not 
of itself adversely affect plaintiff union ex 
cept perhaps to put it into a state of appre- 
hension founded on the contingency 
of future administrative action,” and because 
the order did not “command . [anyone] 
to do, or refrain from doing, anything,” or 
“grant or withhold authority, privilege or 
license,” or “extend or abridge any power 
or facility,” or “subject plaintiff union to 


any liability, civil or criminal,” or “change 
the plaintiff union’s existing or future status 
or condition,” or “determine right or 
obligation,” but did 
in motion machinery for the ascertainment 


fact,” “the 


any 


“no more than to set 


of a that is, cojlection of the 


™ However, that case arose in 1941, involved 
rival unions, and, at p. 423, Judge Rifkind 
specifically pointed out what has been suggested 
in footnote 3 above. It was upon this lack of 
some method to obtain Board review, and, 
ultimately judicial review of the representation 
case (as weil as other grounds), that the judge 
felt the plaintiff would be harmed. But, as 
pointed out above, this is no longer the law. 
Therefore, would the Klein decision be so de 
cided today? 

“See also Fitzgerald v. Douds and Ideal 
Roller & Manufacturing Company, inc. v. Douds, 
cited in text: ‘“‘The alleged unfairness of the 
hearing was not pressed either in briefs or 
argument and there is a total absence of facts 
to support the charge. In any event, I do not 
reach it here. Under Fay v. Douds, this court 
would have jurisdiction to review that charge 
only if the complaint raised a ‘plainly tenable’ 
constitutional question."’ 

% In Switchmen’s Union, cited at footnote 12, 
at p. 300, Mr. Justice Douglas (for only three 
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data.” Therefore, no “harm or injury has 
befallen or is about to befall plaintiff's 
union as a result of the action sought to 


be restrained.” 


In other words, even though it is con 
ceded that a statutory 
curred, sans pleaded injury no 


issue may be presented to a district court.” 


violation has oc 


justiciable 


But this, according to the Klem case, occurs 
lact 
better, where the certification 
For Judge Rifkind specifi- 
upon 


only to the point where a has been 
decided, or, 
has been issued. 

cally turned that 


other directive or fact decision) point—the 


case this (or an- 


absence of some positive Board action 


harmful to the plaintiff, even though an- 
other method of 


present. 


ultimate relief might be 

What is apparently the rule, therefore, is 
that the 
tory 


Labor Board must grant the statu 
procedures mandated by the act, or 
else it has left itself open to a direct federal 
suit at the 
Injury, 


injured party.” 
within the 
Klein 


although, assuming injury satisfactorily al 


hands of an 


however, comes legal 


requirements set forth in the case, 
leged and shown, there is no seeming lack 
But the 


Board’s action 


ot power to accept jurisdiction, 


causal relation between the 
and the complainant’s injury must not be 
so dubious as to be “too weak a founda- 
tion upon which to erect a claim to injunc 
tive relief.” (Klein case, at 424.) 


page 


It (b) 


have seen, a person may ap 


Legally, we 
peal directly to the courts from a represen 
tation proceeding, perhaps without even the 


and three 
direct judicial 


justices did not sit 
refused to permit 
Mediation Board certificate of a 
bargaining representative, the Railway Labor 
Act being there applicable. He stated: ‘‘If the 
absence of jurisdiction of the federal courts 
meant a sacrifice or obliteration of a right 
which Congress had created, the inference would 
be strong that Congress intended the statutory 
provisions governing the general jurisdiction 
of those courts to control. That was the purport 
of the [previous] decisions of this Court i 
In those cases it was apparent that but for the 
general jurisdiction of the federal courts there 
would be no remedy to enforce the statutory 
commands which Congress had written into the 
Railway Labor Act The result would have 
been that the ‘right’ of collective bargaining 
was unsupported by any legal sanction. That 
would have robbed the Act of its vitality and 
thwarted its purpese. Such considerations are 
not applicable here.”’ 


others, as. two 
dissented) 


review of a 
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exhaustion doctrine applying,” although the 
question of injury becomes a pitfall to trap 
the speculative voyager. There is a limit 
to the causal connection between the ad- 
mitted Board error and the injury of the 
plaintiff which can be predicated upon “if” 
These, however, relate to 
that, for 
purposes, while the law permits recourse to 
the courts, the latter’s self-imposed hurdles 
ordinarily make it an insuperable problem 
But if the depriva- 
becomes a constitutional one, in place 


or “assuming.” 


Statutory breaches, so practical 


to obtain an answet 
tion 


of the statute’s mandate, what then? 


statute cannot require the 


act as to deprive one of his 


Obviously a 
Board so to 
constitutional rights, and a review by the 
courts will stra:ghten out all proceedings. 
But when occur? And 
constitutional be made? 


does this review 


what claims may 


It has been previously stated that a dis 
tinguishing feature between a representa 
tion and complaint (unfair labor practice) 
that the 
legislative (or quasi-executive) one and the 
latter quasi-judicial Sut in a nonjudicial 


type of proceeding there is no constitutional 


proceeding Is former is a quasi 


due process safeguard, that is, the 
dures required under the Due _ Process 
Clause need not be followed, so that, “all 
constitutional questions aside, it is for Con 


proce 


gress to determine how the rights which it 
shall be enforced. a ad In such 
specification of one remedy 
another.” (Switchmen’s 
12, at page 301.) 
preceding 
Statutory 


creates 
a case the 
normally excludes 
Union case, cited at footnote 


W hile 


subdivision I] 


good law for the 
that a 
‘right” to a hearing, otherwise not consti 
legislatively 


this 1s 
(a), so 
may be 


tutionally required, 


channeled into a predetermined course for 
[ constitutional 


judicial review, what of a 


right? For example, if a hearing is man 
dated by statute, even in a quasi-legislative 
proceeding, the itself (but not, 
thereby, the entire balance of the proceed 
ing) must conform to constitutional require 


hearing 


ments found in a quasi-judicial proceeding, 
so that any Board denial is a constitutional 
and not a statutory ground for review. Or, 
that another 


How and when is judicial review 


suppose constitutional ground 


is urged? 


% Even so, should not the person refrain from 
appealing to the courts, whether voluntarily or 
by judicial application of the exhaustion doc- 
trine, until the certification is made’? For ex- 
ample, even with an admittedly erroneous 
application of the statute, depriving the person 
of his statutory rights, the proceeding and elec- 
tion may still terminate in his favor. Would any 
person now appeal to the courts, contending the 
resulting certification should be overthrown? 
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to be permitted? This question, of course, 
is exactly that presented in II (a), but now 
a constitutional and not a statutory ground 
is urged 

We start with this statement in Fitzgerald 
v. Douds, at page 714: “Except where the 
Constitution requires it, judicial review ol 
administrative may be granted o1 
withheld as Congress chooses. That 
any constitutional necessity tor 
further relief than section 9 (d) 
provides the plaintiffs do not suggest.” 
Thus, concluded the court, the only review 
proceeding was the ex 


action 


there is 


granting 


of a “certification” 
clusive indirect left ear-right hand one, al 
though, the following year, in Fay v. Douds, 
16 Lapor Cases § 64,960, 172 F. (2d) 720 
(CA-2, 1949), the same court conceded that 
“we recognized that the might be 
otherwise, if a constitutional question were 
The plaintiff [president of the un 
ion] at bar does raise such a question; he 
asserts that the Local has a ‘property’ right 
in the maintenance of its position as exclu- 
sive bargaining agent, and that this was 
substantially invaded by denying its privi- 
lege of a hearing upon the ‘investigation’, 
preparatory to deciding whether an election 
should be called. If 
stitutional right is not transparently frivo 
lous, it gave the District Court jurisdiction; 
and, having once acquired jurisdiction, the 
might, should, dispose of all 
questions which arose, even though 
they would not have been independently 
justifiable. Although, as will 
do not think that the Local was denied any 
constitutional think that its 
contention is not so plainly untenable that 
the District Court 
decide the other issues involved. 


result 


raised, 


this assertion of con 


court and 


other 
appear, we 
right, we do 
proceed to 


The Local's 


interest in remaining the exclusive bargain 


might not 


ing agent was of great importance to it, 


and to dispense with the ‘investigation’ on 
the outcome of which depended the calling 
of an election, would imperil its position, 
even though it could not be ‘certified’ upon 
an election [because it was a non-complying 
this hearing 
be thought to be a denial of 


We come 


union]. To do without any 


can plausibly 


due process of law therefore to 


the merits.” 

Or, if certification were refused by the Board 
because of its conceded errors, would not this 
same party, by mandamus or mandatory in- 
junction, seek to force the issuance of the cer- 
tificate? In other words, the aggrieved person 
should be forced to await the certification on a 
Statutory error unless a clear showing of ad- 
mitted injury, incapable of being overcome in 
the future, is made 





On the merits, said the court, plaintiff 
was not being unconstitutionally or statu- 
torily deprived of any claimed right, and its 
constitutional claim, above discussed (not 
so “transparently frivolous” or “plainly un- 
tenable” as to dismiss the complaint without 
more), further and detailed 
examination, able to hold water. 


In Ideal Roller & Manufacturing Company, 
Inc. v. Douds, 23 Lavor Cases § 67,514, 111 
F. Supp. 156 (DC N. Y., 1953), following 
kay v. Douds, the had before 
it an employer's petition tor an injunction, 


was not, upon 


district court 


with the Board’s regional director cross 


moving tor 
The employer sought to enjoin the 
holding of an election because, it alleged, 


dismissal or summary judg 


ment 


its due process rights under Sections 9 (c) 
(3) and 303 of the act would be taken from 
it, to its irreparable damage. It argued as 
follows: Section 303 created a new right in 
employers to sue for secondary boycott 
damages resulting from conduct by an uncerti 
fied union; an election “will probably result” 
in the certification of the petitioning union; 
but, under Section 9 (c) (3), no election can 
be held within a 12-month period after a pre 
vious valid election has been held: therefore, 
since a decertification election was just held, 
the proposed election is unlawful, “will prob 
ably result” in petitioner’s certification, and 
(omitting other pertinent facts in the line 
of reasoning), will permit the union to 
boycott without plaintiff's right to sue under 
Section 303 being preserved. The answer 
on the constitutional argument was that too 
many assumptions were being made, and 
that the complaint “lacks substance and is 
untenable.” But the court did not, as a 
matter of law, dismiss without first examin- 
ing the tenability of the plaintiff's arguments, 
that is, that they were not “transparently 


fr ive de us.” al 
apparently ,is 


In other words, the. law 


that a direct and immediate judicial review 
is available, in representation proceedings, 
upon a claimed violation of a constitutional 

"It is of interest to note that the court also 
suggested, albeit unwittingly, another method 
of reviewing a _ certification It stated, at p. 
159: ‘‘Lastly, the argument assumes that under 
section 303 an employer may not sue for dam- 
ages on account of such a secondary boycott, 
even if the offending union is ‘illegally certified’. 
This assumption might raise a serious question, 
if it were valid, but it is not. It ignores the 
express language of subsection (a) (2) of § 203 
which exempts only ‘such labor organization 
[as] has been certified under the pro- 
visions of section 9 That clearly means 
only a union whose certification was made in 
conformity with and not in violation of the 
section.”’ 
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Most good lawyers live well, work 
hard, and die poor. 
—Daniel Webster 





right. But two obstacles stand in the way 
first, that the claim be spelled out clearly 
and not in a too-long argument depending 
upon too many if’s and but’s; second, that 
then the 


frivolous” or 


argument be not “trans- 


“plainly untenable.” 


even 
parently 
Illustrations of these obstacles, and of the 
terms, have been given above. 


Satisfactory Mean 


In both situations developed under II (a) 
and II (b) above, the courts have been will 
ing, for statutory and constitutional reasons, 
to permit immediate suits in representation 
proceedings without requiring the left ear- 


right hand technique to be followed. These 


permissible suits, however, have been condi 


tioned upon the meeting of requirements 
(developed above) which, for practical put 
poses, become insuperable obstacles when a 
begins to develop a case for the 


From this point of view, therefore, 


person 
courts. 
the law permits what the law takes away, 
that is, a right becomes practically a privi 
lege, because it is up to the courts first to 
determine whether these qualifications have 
been met before the 
This, of course, is not found solely in the 
labor relations field but exists in others, so 
that it is not a particular but a general 
approach which is here applied. On that 
basis, therefore, equality of treatment from 


merits are examined 


the over-all view is given, although particu 
and permit 


lar fact 
pleas of hardship and inequality to be raised 
All in all, however, we must conclude that 
has, in the relations 


situations may create 


the judiciary labor 
held, 


between the conflicting views of all persons, 


hammered out a Satisfactory mean 
employers and unions, and that additional 
will be added 


[The End] 


particulars or modifications 


in the future. 


In other words, since an employer need not 
wait for a Board holding of the commission of 
an unfair labor practice under Sec. 8 (b) (4) 
before instituting a suit (/nternational Long- 
shoremen’s & Warehousemen’s Union v. Juneau 
Spruce Corporation, 20 LABOR CASES { 66,704, 
342 U. S. 237 (1952)), he can, by so bringing 
an action for damages alleging illegality of 
certification, require, as a _ preliminary, the 
judicial examination of the certification without 
the need of the indirect procedure developed 
in I above gut, obviously, this is predicated 
upon the boycotting activities of the ‘‘certified’’ 
union, failing which, of course, no suit may be 
instituted 
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The Cover: 


Out from the Granite Cliff .. . 


rh 

| HE OLDEST ROCKS on earth 
are said to be 1.5 billion years old. \When man arrived, much 
later, quarrving rock was one of his early skills, as the ancient 
structures in egypt and Greece and Roman-built roads demonstrate 
\t first, the stone was torn from the earth by slaves using 
back-breaking labor and primitive hand tools. Modern quarry 
ing techniques have virtually eliminated the manual labor. 
Dynamite, wedges and compressed air now loosen the stone, 


and machines extract and move it. 


rae 

| HERE are two distinct types olf 
quarrying, each employing different methods. One is crushed 
stone quarrying: Relatively small pieces are taken for later 
pulverization, to be used in topping highways and making 
cement, The other type involves getting the stone in blocks 
or slabs for use in construction, or for the making of monu 


ments, tombstones and the like. 


Ox THE COVER, quarry men are 
shown using a jack hammer to remove rough spots in a new 
area before channeling out the stone. The peculiar pattern 
on the face of the cliff is caused by the “stripping” method used 
at the pictured quarry. The stone ts granite which, like all 
igneous rocks, has lines of easy cleavage, although it is not 
stratified in layers like limestone and sandstone. Granite 
usually occurs in great masses covering wide areas, frequently 
appearing in the core of mountain ranges. 

The quarried stone is cut to size with a steel saw blade 
aided by the abrasive action of a mixture of sand and water 
Later it is dressed, moulded and finished by tooling, rubbing 
or polishing. None of these later operations, however, is a 


part of the rugged trade of quarrying. 


STONE PRODUCTION in. the 

United States is rapidly increasing. In 1930, 126,996,000 short 

tons were sold. By 1950 this was increased to 252,113,000 
short tons with a value of $390,582,000 

Other pictures of the stone industry appear at pages 239, 


248 and 274 


Photograph by United Press 
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